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SECOND AMENDED STATEMENT OF DEFENCE

The first and second defendants refer to the first amended statement of claim and say:

1. They admit  that the plaintiff  played rugby union for the New Zealand national 

team for  a  period  during  the  1970s,  and  further  admit  that  the  plaintiff  has 

acquired a degree of reputation as a result of his support of and involvement with 

the defence of David Bain, including any reputation acquired through writing a 

booklet and two books regarding selected aspects of that case.   Save as expressly 

admitted they deny the allegations in paragraph 1.

2. They admit that in or about July 2009 a group set up a website on facebook.com 

called “David Bain is guilty”, later changing its name to “Justice for Robin Bain”. 

Save  as  expressly  admitted  they  deny  the  allegations  in  paragraph  2.  The 

defendants say that they were not members of the group that set up the Facebook 

Website.

3. The first defendant admits that he was an administrator of the Facebook Website 

after 31 August 2009. Save as expressly admitted he denies paragraph 3.

4. They admit paragraph 4. 

5. The  first  defendant  admits  that  he  was  an  administrator  of  the  Counterspin 

Website. Save as expressly admitted he denies paragraph 5.

6. The second defendant admits paragraph 6.

FIRST CAUSE OF ACTION AGAINST FIRST DEFENDANT: THE FACEBOOK 

WEBSITE

7. The  first  defendant  admits  that  he  and  six  others  had  the  technical  ability  to 

remove comments, but adds that his administrative power was given to him after 

the Facebook Website was set up merely in order to post a link. The founding 

group  did  not  in  fact  moderate  the  posts  or  provide  the  first  defendant  with 

authority  to  do  so.  Save  as  expressly  admitted  he  denies  the  allegations  in 

paragraph 7.

8. The first defendant admits paragraph 8.
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9. The first defendant admits paragraph 9.  

10. The first defendant denies paragraph 10 and says he merely became a member of 

the group that administered the Facebook Website.

11. The first defendant denies paragraph 11.

12. The first defendant admits that the items listed in paragraph 12 appeared on the 

Facebook Website but says that they were not publicly available from 1 January 

2010. He refers to the full context of those posts for their meaning and purport. 

13. The first defendant admits paragraph 13. 

14. The first defendant denies paragraph 14.

15. The first defendant denies paragraph 15. 

16. The first defendant denies paragraph 16.

17. The first defendant admits that the plaintiff sent him an email dated 23 December 

2009  seeking  a  retraction  and  apology  for  content  on  the  Facebook  and 

Counterspin Websites and that the first  defendant replied by email of the same 

date. He says the plaintiff’s email did not specify the defamatory content on the 

Websites.  He  further  says  in  his  reply  he  invited  the  plaintiff  to  specify  the 

allegedly defamatory content  so that  he  could  properly address  the  issue. The 

plaintiff did not do so. Save as expressly admitted he denies paragraph 17.

18. The first defendant denies paragraph 18.

Background to defences

19. The plaintiff is publicly known as an advocate for David Bain, who was accused 

of murdering the five members of his immediate family who were shot at their 

home in 1994.

20. David Bain was convicted of those murders in 1995. In 2007, the Privy Council 

quashed  the  convictions  and  recommended  a  re-trial.  When  David  Bain  was 

retried in 2009, he was found not guilty.

21. The plaintiff became interested in the Bain case after reading about it in 1996. 

Over the following years, he became a strong supporter of David Bain, pursuing a 
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vigorous  campaign  to  establish  his  innocence.  His  activities  included  the 

following:

21.1 He wrote two books about the case in an attempt to establish David Bain’s 

innocence:  David  and Goliath:  The Bain  Family  Murders in  1997 and 

Bain and Beyond in 2000. 

21.2 He wrote a pamphlet in 2001 entitled Innocent!: Seven critical flaws in the  

wrongful conviction of David Bain. 

21.3 He frequently appeared in the media in support of David Bain. 

21.4 He helped fund David Bain’s appeals.

21.5 He was a paid researcher and investigator for David Bain’s defence team.

21.6 He allowed David Bain to stay with him while he was on bail.

22. The plaintiff blamed David Bain’s father, Robin Bain, for the killings.

23. The events surrounding David Bain, and in particular  his re-trial  in 2007, have 

attracted  significant  coverage  and  comment  in  the  media  and  among  the 

population of New Zealand.

24. David Bain’s acquittal attracted great controversy. The case triggered widespread 

debate about the need for the second trial, the adequacies of the justice system, the 

conduct of the police, the use of expert evidence, the inclusion and exclusion of 

particular evidence, the manner in which the case was prosecuted and defended, 

the behaviour of the jurors, the possible influence on the case of publicity about it 

(including the plaintiff’s activities), and the validity of the ultimate verdict. Many 

people continue to believe that David Bain was guilty of  the murders  and that 

Robin Bain’s  reputation was unfairly maligned by the plaintiff  and the  rest  of 

David Bain’s defence team.

25. The first and second defendants believe that the evidence proves David Bain shot 

the  five  immediate  members  of  his  family  in  1994  and  that  Robin  Bain’s 

reputation has been unfairly maligned by the plaintiff.

26. The  evidence  that  points  to  David  Bain  as  the  killer  of  the  five  immediate 

members of his family includes: 
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26.1 David Bain's strange behaviour before and after the murders.

26.2 David Bain's previous history of being isolated and alienated at school 
which are common traits of at-risk youth.

26.3 David Bain's changes of evidence throughout the course of the case.

26.4 David Bain’s mother's glasses (which David Bain sometimes used) were 
found broken in his room.

26.5 David Bain had injuries on his face.

26.6 David Bain's strength and fitness made him more likely to have been able 
to overpower Stephen than his father.

26.7 The gun belonged to David Bain and was kept in his room.

26.8 The gun’s spare key lock was in David Bain’s room.

26.9 The bloodied gloves used during the killings belonged to David Bain.

26.10 David Bain was not able to explain the 20 minute delay between finding 
his father's body and ringing 111.

26.11 David Bain had a shooting board with five targets.

26.12 The timing of the washing machine’s cycle was inconsistent with David 
Bain’s account.

26.13 An empty cartridge was lying on its edge was found by Robin Bain's hand 
and could only have got there by being placed there.

26.14 Fingerprints consistent with David Bain's were found on the washing ma-
chine.

26.15 David Bain had blood on his clothes that belonged to Stephen, who was 
the only one who put up a fight and was likely to transfer blood.

26.16 Blood marks on the doorways were consistent with someone of David 
Bain's stature.

26.17 The suicide note was written in the past tense, as if written after the 
murders were completed.

26.18 The language in the suicide note was more like David Bain’s than his 
father’s.

26.19 Robin Bain had only his own blood on his clothes and the only injuries on 
his person were on his hands.

26.20 Robin Bain had dirt under his fingernails and was unwashed, yet there 
were blood stains in the shower that indicated the murderer had showered.

26.21 Robin Bain had a full bladder, which would be very unlikely if he was the 
murderer.

26.22 David gave evidence of hearing Laniet gurgling, indicating the possibility 
that David was present when Laniet was still alive and therefore may have 
been her killer.
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27. David Bain shot the five immediate members of his family in 1994. 

First affirmative defence: Innocent dissemination

28. The first defendant was merely one of many people with administrator privileges 

over the Facebook Website for a period of time.

29. The first defendant had no responsibility for editing or removing content and did 

not edit or remove content from the Facebook Website.

30. With respect to the content that the first  defendant did not personally write, he 

was acting solely in the capacity as a member of a group that was a processor or 

distributor and did not know that any material the Facebook Website hosted was 

defamatory, or that it was of a character likely to be defamatory in nature, and that 

lack of knowledge was not due to negligence on his part.

31. After receipt of the plaintiff’s email of 23 December 2009, the site was rendered 

no longer publicly accessible from 1 January 2010.

Second affirmative defence: Truth of imputations: s 8(2)(a) Defamation Act 1992 

32. If the statements identified in paragraph 12 of the Statement of Claim have the any 

of the meanings alleged in paragraphs 15 (which is denied), those imputations are 

true or not materially different from the truth.

33. Particulars  of  facts  and  circumstances  supporting  these  imputations  are  (a) 

referred to in the paragraphs under the heading Background to defences above, 

and (b) set out in the First, Second and Third Schedules as follows:

Second Amended Statement of Defence Parker  Purkiss.doc

-5



Imputation Paragraphs  in  the 

First  Schedule 

containing  relevant 

supporting particulars

Paragraphs  in  the 

Second  Schedule 

containing relevant 

supporting 

particulars

Paragraphs  in  the 

Third  Schedule 

containing  relevant 

supporting particulars

(a) 24, 25, 26, 27, 28, 29, 

30, 31, 32, 33, 34, 35, 

36, 37, 38, 39, 40, 42, 

44, 48, 49, 50, 51, 55, 

56, 58, 59, 63, 65, 66, 

67, 68, 69, 70, 72, 73, 

75, 80, 81, 83

1, 2, 5, 12, 13, 15, 

17, 18, 20,  21, 22, 

25, 26, 29, 30, 32, 

33, 34, 35, 43

All 1-131

(b) 8, 12, 13, 16, 26, 32, 

35

29 130, 131

(c) 2, 6, 9, 11, 12, 19, 28, 

37, 38, 42, 44, 48, 67, 

74, 75

1,  11,  20,  21,  30, 

39, 42, 44

1, 3, 9, 17, 19-21, 23-

28, 29, 30-32

(d) 17, 22, 27, 38, 44, 81 13, 16, 33, 39 25, 37-43

(e) 2,  6,  7,  8,  9,  10,  12, 

13, 14, 15, 16, 18, 19, 

21, 22, 23, 24, 25, 26, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 39, 40, 

44, 48, 49, 50, 51, 55, 

56, 58, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  12,  14,  15, 

16, 17, 22, 25, 26, 

29, 30, 32, 34, 35, 

43

All 1-131

(f) 4, 29, 31, 41, 58, 59, 

80

44-51

(g) 2, 7, 8, 9, 11, 12, 19, 39 18-22
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28, 37, 44, 74, 75, 80

(h) 4, 6, 7, 8, 11, 12, 13, 

14, 15, 16, 18, 21, 22, 

23, 24, 25, 26, 29, 30, 

31, 32, 33, 34, 35, 36, 

39, 40, 44, 48, 49, 50, 

51, 55, 56, 59, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  7,  9,  12,  13, 

14, 15, 16, 17, 18, 

22, 23, 25, 26, 29, 

30, 32, 34, 35, 36, 

41, 43

5, 6, 14-16, 59, 60, 62-

106, 109, 110

(i) 4,  7,  11,  12,  13,  14, 

16, 17, 18, 22, 23, 24, 

25, 26, 27, 29, 30, 31, 

32, 33, 34, 35, 36, 39, 

40, 44, 48, 49, 50, 51, 

55, 56, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

25, 26, 29, 30, 32, 

34, 35, 41, 43

1,  3-6,  11-13,  16,  17, 

23, 37-43, 44, 49, 52, 

58-106

Second  affirmative  defence:  Truth  of  the  publication  as  a  whole:  s  8(2)(b) 

Defamation Act 1992 

34. If the statements identified in paragraph 12 of the Statement of Claim have the any 

of the meanings alleged in paragraph 15 (which is denied), the matter contained in 

that publication, taken as a whole, was true or not materially different from the 

truth.

35. Particulars of facts and circumstances supporting the truth of the publication as a 

whole  are (a)  referred  to in  the  paragraphs under  the heading  Background to 

defences above, and (b) set out in the First, Second and Third Schedules.

Third affirmative defence: Honest Opinion

36. If the statements identified in paragraph 12 of the Statement of Claim have any of 

the meanings alleged in paragraph 15 (which is denied), those words, to the extent 
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they were written by the first defendant (items 22, 24, 26-28, 30, 39), they were 

the genuine opinion of the first defendant.

37. If the statements identified in paragraph 12 of the Statement of Claim have any of 

the meanings alleged in paragraph 15 (which is denied), then to the extent they 

were not written by the first defendant (the remaining items):

37.1 they consisted of expressions of opinion; and

37.2 they did not purport to be the opinion of the first defendant; and 

37.3 they were not written by an employee or agent of the first defendant; and 

37.4 the first  defendant had no reasonable cause to believe that the opinions 

were not the genuine opinions of their authors.

38. Publication facts stated in the Facebook Website are set out in the First Schedule 

(Part A), to the extent they were available on the Facebook Website at the time of 

the relevant item.

39. Publication facts  referred to in the Facebook Website or generally well  known 

include those set out under the heading Background to defences above and those 

set out in the Second Schedule.

40. Particulars of facts and circumstances supporting publication facts are set out in 

the Third Schedule.
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Fourth affirmative defence: Qualified Privilege

41. If the statements identified in paragraph 12 of the Statement of Claim have any of 

the  meanings  alleged  in  paragraph  15  (which  is  denied),  those  words  were 

published on an occasion of qualified privilege in that:

41.1 The case of David Bain was the most high-profile and expensive criminal 

case in New Zealand’s history.

41.2 The Bain case, including his original conviction for murdering his family, 

his  various  appeals,  his  retrial,  his  acquittal,  and  his  request  for 

compensation,  raised  a  range  of  issues  of  legitimate  public  concern, 

relating to the validity of the conviction, the functioning of the policing, 

legal aid, and criminal justice systems, and the role of the media.

41.3 In particular, there is powerful community interest in the question of who 

killed five members of the Bain family in 1994, and whether the public 

mechanisms for investigating and resolving that question have performed 

effectively.

41.4 These issues generated great controversy and were widely discussed in a 

range of different fora, especially the media.

41.5 The plaintiff,  as a prominent  advocate, researcher and spokesperson for 

David  Bain,  voluntarily  assumed  a  role  that  was  central  to  the  public 

resolution of those issues.

41.6 The manner in which the plaintiff performed that role was itself a matter 

of legitimate public concern.

41.7 The plaintiff personally drew over $410,000 of taxpayer money from legal 

aid in the form of fees and disbursements.

41.8 Many New Zealanders  believe that  David Bain was wrongly acquitted; 

that Robin Bain’s reputation has been unfairly sullied; that the criminal 

justice system failed to hold the true culprit accountable for his crime; and 

that the plaintiff  was to be criticised for his part  in bringing about  this 

injustice.
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41.9 The Facebook Website was set up by a group of people to provide an open 

forum for the views of such people and to promote public debate about the 

Bain case.

41.10 The  function  and  purpose  of  the  Facebook  Website  in  advocating  the 

innocence  of  Robin  Bain  in  the  Bain  family  killings  was  apparent  to 

anyone who visited the site.

41.11 Anyone who visited the site was free to add to the debate by registering 

and posting their own views. 

41.12 In order to allow for an open debate, the group that set up the site did not 

remove any of the posts until January 2010.

41.13 The posts on the site all related to the Bain case and the issues it raised.

41.14 Most of the posts on the site were by interested members of the public.

41.15 The  posts  on  the  site  constituted  serious  discussion  relating  to  the 

functioning of three organs of government: the courts and the police and 

the Legal Services Agency.

41.16 Those who set up the site, those who posted on it, and those who visited it, 

had a shared interest in the resolution of the issues concerning the Bain 

case.

42. Further particulars  supporting this  defence are set out in the First,  Second and 

Third Schedules.
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SECOND  CAUSE  OF  ACTION  AGAINST  FIRST  DEFENDANT:  THE 

COUNTERSPIN WEBSITE

43. The first defendant admits paragraph 19.

44. In  response  to  paragraph  20,  the  first  defendant  says  that  only  parts  of  the 

Counterspin Website  are accessible  to non-registered users.  He admits  that  the 

statements that are the subject of this cause of action were all publicly accessible 

until June 2010 when they were progressively removed until November 2010 by 

which time all had been removed except for items 1, 4-8, and 19. 

45. The first defendant admits paragraph 21.

46. The first defendant denies paragraph 22.

47. The first  defendant  admits paragraph 23 and refers to the full  context of those 

items for their meaning and purport. He says further that some of the items were 

removed before the filing of these proceedings.

48. The first defendant admits paragraph 24.

49. The first defendant denies paragraph 25.

50. The first defendant denies paragraph 26.

51. The first defendant denies paragraph 27.

52. In response to paragraph 28, first defendant repeats his response to paragraph 17 

of the amended statement of claim.

53. The plaintiff denies paragraph 29.

First affirmative defence: Innocent dissemination

54. With respect to the content on the Counterspin Website that the first defendant did 

not  personally  write,  he  was  acting  solely  in  the  capacity  as  a  processor  or 

distributor and did not know that any material on the Counterspin Website hosted 

was defamatory, or that it was of a character likely to be defamatory in nature, and 

that lack of knowledge was not due to negligence on his part.
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55. The plaintiff’s email of 23 December 2009 did not provide enough specific detail 

of the allegedly defamatory parts of the Counterspin Website to effect any change 

from that position.

56. The  first  time  the  plaintiff  supplied  the  specific  details  requested  was  in  the 

Statement of Claim in these proceedings. Upon receipt of the Statement of Claim, 

the  allegedly defamatory material  was  removed from the  Counterspin  Website 

except items 1, 4-6 and 19.

Second affirmative defence: Truth of imputations: s 8(2)(a) Defamation Act 1992 

57. If the statements identified in paragraph 23 of the Statement of Claim have the any 

of the meanings alleged in paragraphs 26 (which is denied), those imputations are 

true or not materially different from the truth.

58. Particulars  of  facts  and  circumstances  supporting  these  imputations  are  (a) 

referred to in the paragraphs under the heading Background to defences above, 

and (b) set out in the First, Second and Third Schedules as follows:

Imputation Paragraphs  in  the 

First  Schedule 

containing  relevant 

supporting particulars

Paragraphs  in  the 

Second  Schedule 

containing relevant 

supporting 

particulars

Paragraphs  in  the 

Third  Schedule 

containing  relevant 

supporting particulars

(a) 4,  6,  7,  8,  9,  10,  12, 

13, 16, 17, 18, 19, 21, 

22, 23, 24, 25, 26, 27, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 38, 39, 

40, 42, 44, 48, 49, 50, 

51, 55, 56, 58, 59, 63, 

65, 66, 67, 68, 69, 70, 

72, 73, 75, 80, 81, 83, 

1, 2, 5, 12, 13, 15, 

17, 18, 20,  21, 22, 

25, 26, 29, 30, 32, 

33, 34, 35, 43

All 1-131
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84

(b) 8, 12, 13, 16, 26, 32, 

35, 85

29 130, 131

(c) 2, 6, 9, 11, 12, 19, 28, 

37, 38, 42, 44, 48, 67, 

74, 75, 87

1,  11,  20,  21,  30, 

39, 42, 44

1, 3, 9, 17, 19-21, 23-

28, 29, 30-32

(d) 17, 22, 27, 38, 44, 81 13, 16, 33, 39 25, 37-43

(e) 2,  6,  7,  8,  9,  10,  12, 

13, 14, 15, 16, 18, 19, 

21, 22, 23, 24, 25, 26, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 39, 40, 

44, 48, 49, 50, 51, 55, 

56, 58, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  12,  14,  15, 

16, 17, 22, 25, 26, 

29, 30, 32, 34, 35, 

43

All 1-131

(f) 4, 29, 31, 41, 58, 59, 

80, 84

44-51

(g) 2, 7, 8, 9, 11, 12, 19, 

28, 37, 44, 74, 75, 80, 

84

39 18-22

(h) 4, 6, 7, 8, 11, 12, 13, 

14, 15, 16, 18, 21, 22, 

23, 24, 25, 26, 29, 30, 

31, 32, 33, 34, 35, 36, 

39, 40, 44, 48, 49, 50, 

51, 55, 56, 59, 66, 68, 

69, 70, 72, 73, 81, 83, 

84

2,  5,  7,  9,  12,  13, 

14, 15, 16, 17, 18, 

22, 23, 25, 26, 29, 

30, 32, 34, 35, 36, 

41, 43

5, 6, 14-16, 59, 60, 62-

106, 109, 110

(i) 4,  7,  11,  12,  13,  14, 

16, 17, 18, 22, 23, 24, 

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

1,  3-6,  11-13,  16,  17, 

23, 37-43, 44, 49, 52, 
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25, 26, 27, 29, 30, 31, 

32, 33, 34, 35, 36, 39, 

40, 44, 48, 49, 50, 51, 

55, 56, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83, 

84, 88

25, 26, 29, 30, 32, 

34, 35, 41, 43

58-106

(j) 28, 44 51, 52, 53 38, 44 121-127

(k) 24, 25, 26, 29, 30, 31, 

32,  33,   34,  35,  36, 

39, 40, 44, 48, 49, 50, 

51, 55, 56, 59, 65, 66, 

68, 69, 70, 72, 73, 81, 

83 

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

23, 25, 26, 30, 32, 

34, 35, 41, 43

5,  6,  108,  113-117, 

121-129

Second  affirmative  defence:  Truth  of  the  publication  as  a  whole:  s  8(2)(b) 

Defamation Act 1992

59. If the statements identified in paragraph 23 of the Statement of Claim have the any 

of the meanings alleged in paragraph 26 (which is denied), the matter contained in 

that publication, taken as a whole, was true or not materially different from the 

truth.

60. Particulars of facts and circumstances supporting the truth of the publication as a 

whole  are (a)  referred  to in  the  paragraphs under  the heading  Background to 

defences above, and (b) set out in the First, Second and Third Schedules.

Third affirmative defence: Honest Opinion

61. If the statements identified in paragraph 23 of the Statement of Claim have any of 

the meanings alleged in paragraph 26 (which is denied), those words, to the extent 
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they were written by the first defendant, they were the genuine opinion of the first 

defendant.

62. If the statements identified in paragraph 23 of the Statement of Claim have any of 

the meanings alleged in paragraph 26 (which is denied), then to the extent they 

were not written by the first defendant:

62.1 they consisted of expressions of opinion; and

62.2 they did not purport to be the opinion of the first defendant; and 

62.3 they were not written by an employee or agent of the first defendant; and 

62.4 the first  defendant had no reasonable cause to believe that the opinions 

were not the genuine opinions of their authors.

63. Publication  facts  stated  in  the  Counterspin  Website  are  set  out  in  the  First 

Schedule (Part B), to the extent they were available on the Counterspin Website at 

the time of the relevant item.

64. Publication facts referred to in the Counterspin Website or generally well known 

include those set out under the heading Background to defences above and those 

set out in the Second Schedule. 

65. Particulars  of facts  and circumstances  supporting publication are set out  in the 

Third Schedule.

Fourth affirmative defence: Qualified Privilege

66. If the statements identified in paragraph 23 of the Statement of Claim have any of 

the  meanings  alleged  in  paragraph  26  (which  is  denied),  those  words  were 

published on an occasion of qualified privilege in that:

66.1 The case of David Bain was the most high-profile and expensive criminal 

case in New Zealand’s history.

66.2 The Bain case, including his original conviction for murdering his family, 

his  various  appeals,  his  retrial,  his  acquittal,  and  his  request  for 

compensation,  raised  a  range  of  issues  of  legitimate  public  concern, 
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relating to the validity of the conviction, the functioning of the policing, 

legal aid, and criminal justice systems, and the role of the media.

66.3 In particular, there is powerful community interest in the question of who 

killed five members of the Bain family in 1994, and whether the public 

mechanisms for investigating and resolving that question have performed 

effectively.

66.4 These issues generated great controversy and were widely discussed in a 

range of different fora, especially the media.

66.5 The plaintiff,  as a prominent  advocate, researcher and spokesperson for 

David  Bain,  voluntarily  assumed  a  role  that  was  central  to  the  public 

resolution of those issues.

66.6 The manner in which the plaintiff performed that role was itself a matter 

of legitimate public concern.

66.7 The plaintiff personally drew over $410,000 of taxpayer money from legal 

aid in the form of fees and disbursements

66.8 Many New Zealanders  believe that  David Bain was wrongly acquitted; 

that Robin Bain’s reputation has been unfairly sullied; that the criminal 

justice system failed to hold the true culprit accountable for his crime; and 

that the plaintiff  was to be criticised for his part  in bringing about  this 

injustice.

66.9 The Counterspin Website  was set  up to provide an open forum for the 

views of such people and to promote public debate about the Bain case.

66.10 The function and purpose of the Counterspin Website in advocating the 

innocence  of  Robin  Bain  in  the  Bain  family  killings  was  apparent  to 

anyone who visited the site.

66.11 Anyone who visited the site was free to register and add to the debate by 

posting their own views.

66.12 The posts on the site all related to the Bain case and the issues it raised.

66.13 Most of the posts on the site were by interested members of the public.
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66.14 The  posts  on  the  site  constituted  serious  discussion  relating  to  the 

functioning of three organs of government: the courts and the police and 

the Legal Services Agency.

66.15 Those who set up the site, those who posted on it, and those who visited it, 

had a shared interest in the resolution of the issues concerning the Bain 

case.

67. Further particulars  supporting this  defence are set out in the First,  Second and 

Third Schedules.
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THIRD CAUSE OF ACTION AGAINST FIRST DEFENDANT: DEFAMATION

68. The first defendant admits paragraph 30.

69. The first defendant admits paragraph 31.

70. The first defendant denies paragraph 32.

71. The first defendant denies paragraph 33.

72. The first defendant denies paragraph 34.

73. In response to paragraph 35, the first defendant repeats his response to paragraph 

17 of the amended statement of claim.

74. The first defendant denies paragraph 36.

First affirmative defence: Truth of imputations: s 8(2)(a) Defamation Act 1992 

75. If the statements identified in paragraph 31 of the Statement of Claim have the any 

of the meanings alleged in paragraphs 33 (which is denied), those imputations are 

true or not materially different from the truth.

76. Particulars  of  facts  and  circumstances  supporting  these  imputations  are  (a) 

referred to in the paragraphs under the heading Background to defences above, 

and (b) set out in the First, Second and Third Schedules as follows:
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Imputation Paragraphs  in  the 

First  Schedule 

containing  relevant 

supporting particulars

Paragraphs  in  the 

Second  Schedule 

containing relevant 

supporting 

particulars

Paragraphs  in  the 

Third  Schedule 

containing  relevant 

supporting particulars

(a) 4,  6,  7,  8,  9,  10,  12, 

13, 16, 17, 18, 19, 21, 

22, 23, 24, 25, 26, 27, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 38, 39, 

40, 42, 44, 48, 49, 50, 

51, 55, 56, 58, 59, 63, 

65, 66, 67, 68, 69, 70, 

72, 73, 75, 80, 81, 83

1, 2, 5, 12, 13, 15, 

17, 18, 20,  21, 22, 

25, 26, 29, 30, 32, 

33, 34, 35, 43

All 1-131

(b) 8, 12, 13, 16, 26, 32, 

35

29 130, 131

(c) 2, 6, 9, 11, 12, 19, 28, 

37, 38, 42, 44, 48, 67, 

74, 75

1,  11,  20,  21,  30, 

39, 42, 44

1, 3, 9, 17, 19-21, 23-

28, 29, 30-32

(d) 17, 22, 27, 38, 44, 81 13, 16, 33, 39 25, 37-43

(e) 2,  6,  7,  8,  9,  10,  12, 

13, 14, 15, 16, 18, 19, 

21, 22, 23, 24, 25, 26, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 39, 40, 

44, 48, 49, 50, 51, 55, 

56, 58, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  12,  14,  15, 

16, 17, 22, 25, 26, 

29, 30, 32, 34, 35, 

43

All 1-131

(f) 4, 29, 31, 41, 58, 59, 44-51
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80

(g) 2, 7, 8, 9, 11, 12, 19, 

28, 37, 44, 74, 75, 80

39 18-22

(h) 4, 6, 7, 8, 11, 12, 13, 

14, 15, 16, 18, 21, 22, 

23, 24, 25, 26, 29, 30, 

31, 32, 33, 34, 35, 36, 

39, 40, 44, 48, 49, 50, 

51, 55, 56, 59, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  7,  9,  12,  13, 

14, 15, 16, 17, 18, 

22, 23, 25, 26, 29, 

30, 32, 34, 35, 36, 

41, 43

5, 6, 14-16, 59, 60, 62-

106, 109, 110

(i) 4,  7,  11,  12,  13,  14, 

16, 17, 18, 22, 23, 24, 

25, 26, 27, 29, 30, 31, 

32, 33, 34, 35, 36, 39, 

40, 44, 48, 49, 50, 51, 

55, 56, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

25, 26, 29, 30, 32, 

34, 35, 41, 43

1,  3-6,  11-13,  16,  17, 

23, 37-43, 44, 49, 52, 

58-106

(j) 4,  6,  7,  8,  9,  10,  12, 

13, 16, 17, 18, 19, 21, 

22, 23, 28, 44 51, 52, 

53

38, 44 121-127

(k) 8, 12, 13, 16, 24, 25, 

26, 29, 30, 31, 32, 33, 

34, 35, 36, 39, 40, 44, 

48, 49, 50, 51, 55, 56, 

59, 65, 66, 68, 69, 70, 

72, 73, 81, 83

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

23, 25, 26, 30, 32, 

34, 35, 41, 43

5,  6,  108,  113-117, 

121-129
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Second  affirmative  defence:  Truth  of  the  publication  as  a  whole:  s  8(2)(b) 

Defamation Act 1992

77. If the statements identified in paragraph 31 of the Statement of Claim have the any 

of the meanings alleged in paragraph 33 (which is denied), the matter contained in 

that publication, taken as a whole, was true or not materially different from the 

truth.

78. Particulars of facts and circumstances supporting the truth of the publication as a 

whole  are (a)  referred  to in  the  paragraphs under  the heading  Background to 

defences above, and (b) set out in the First, Second and Third Schedules.

Third affirmative defence: Honest Opinion

79. If the statements identified in paragraph 31 of the Statement of Claim have any of 

the meanings alleged in paragraph 33 (which is denied), they were the genuine 

opinion of the first defendant.

80. Publication facts stated in the websites are set out in the relevant parts of the First 

Schedule, to the extent they were available on the relevant Website at the time of 

the relevant item.

81. Publication  facts  referred  to  in  the  Websites  or  generally  well  known include 

those set out under the heading Background to defences above and those set out 

in the Second Schedule. 

82. Particulars  of facts  and circumstances  supporting publication are set out  in the 

Third Schedule.

Fourth affirmative defence: Qualified Privilege

83. If the statements identified in paragraph 31 of the Statement of Claim have any of 

the  meanings  alleged  in  paragraph  33  (which  is  denied),  those  words  were 

published on an occasion of qualified privilege in that:
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83.1 The case of David Bain was the most high-profile and expensive criminal 

case in New Zealand’s history.

83.2 The Bain case, including his original conviction for murdering his family, 

his  various  appeals,  his  retrial,  his  acquittal,  and  his  request  for 

compensation,  raised  a  range  of  issues  of  legitimate  public  concern, 

relating to the validity of the conviction, the functioning of the policing, 

legal aid, and criminal justice systems, and the role of the media.

83.3 In particular, there is powerful community interest in the question of who 

killed five members of the Bain family in 1994, and whether the public 

mechanisms for investigating and resolving that question have performed 

effectively.

83.4 These issues generated great controversy and were widely discussed in a 

range of different fora, especially the media.

83.5 The plaintiff,  as a prominent  advocate, researcher and spokesperson for 

David  Bain,  voluntarily  assumed  a  role  that  was  central  to  the  public 

resolution of those issues.

83.6 The manner in which the plaintiff performed that role was itself a matter 

of legitimate public concern.

83.7 The plaintiff personally drew over $410,000 of taxpayer money from legal 

aid in the form of fees and disbursements

83.8 Many New Zealanders  believe that  David Bain was wrongly acquitted; 

that Robin Bain’s reputation has been unfairly sullied; that the criminal 

justice system failed to hold the true culprit accountable for his crime; and 

that the plaintiff  was to be criticised for his part  in bringing about  this 

injustice.

83.9 The Facebook and Counterspin Websites were set up to provide an open 

forum for the views of such people and to promote public debate about the 

Bain  case.  These  were  the  purposes  of  the  first  defendant  in  all  his 

activities in connection with the sites.
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83.10 The function and purpose of the Facebook and Counterspin Websites in 

advocating the innocence of Robin Bain in the Bain family killings was 

apparent to anyone who visited the site.

83.11 Anyone who visited the sites was free to register and add to the debate by 

posting their own views. 

83.12 The posts on the sites all related to the Bain case and the issues it raised.

83.13 Most of the posts on the sites were by interested members of the public.

83.14 The  posts  on  the  sites  constituted  serious  discussion  relating  to  the 

functioning of three organs of government: the courts and the police and 

the Legal Services Agency.

83.15 Those who set up the sites,  those who posted on it  (including the first 

defendant), and those who visited it, had a shared interest in the resolution 

of the issues concerning the Bain case.

83.16 The first defendant believed those things. 

83.17 The postings by the first defendant contributed to open fora in the course 

of public debate about the Bain case.

83.18 The first defendant’s postings all concerned the Bain case and the issues it 

raised.

83.19 The  first  defendant’s  postings were all  made  in  good faith  and for  the 

purpose of expressing his concerns about the issues raised in course of the 

Bain case.

83.20 The  first  defendant’s  posts  on  the  site  constituted  serious  discussion 

relating to the functioning of three organs of government: the courts and 

the police and the Legal Services Agency.

83.21 Those who set up the site, those who posted on it, and those who visited it, 

had a shared interest in the resolution of the issues concerning the Bain 

case.
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FOURTH  CAUSE  OF  ACTION,  AGAINST  SECOND  DEFENDANT: 

DEFAMATION

84. The second defendant admits paragraph 37.

85. In response to paragraph 38, the second defendant admits that some of the posts he 

has written were accessible to the public for some periods of time. He further says 

that the Facebook Website was not accessible to the public after 1 January 2010; 

that his posts on the Counterspin Website were not accessible by the public after 

28 July 2010; and that his comment on YouTube was not accessible by the public 

after 28 July 2010. Save as expressly admitted, he denies paragraph 38.

86. The second defendant admits that he wrote the posts referred to and that for a time 

they were accessible to the public. He refers to their full context for their meaning 

and purport. Save as expressly admitted, he denies paragraph 39.

87. The second defendant admits paragraph 40.

88. The second defendant denies paragraph 41.

89. The second defendant denies paragraph 42.

90. The second defendant denies paragraph 43.

91. The second defendant admits that the plaintiff wrote an email dated 23 December 

2009  seeking  a  retraction  and  apology  for  content  on  the  Facebook  and 

Counterspin Websites but says the plaintiff did not send it to him. He says that the 

first defendant replied by email of the same date. He says the plaintiff’s email did 

not specify the defamatory content on the Websites. He further says in reply the 

first defendant invited the plaintiff to specify the allegedly defamatory content so 

that  he  could  properly address  the  issue. The plaintiff  did  not  do  so. Save as 

expressly admitted he denies paragraph 44.

92. The second defendant denies paragraph 45.
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Second affirmative defence: Truth of imputations: s 8(2)(a) Defamation Act 1992 

93. If the statements identified in paragraph 39 of the Statement of Claim have the any 

of the meanings alleged in paragraphs 42 (which is denied), those imputations are 

true or not materially different from the truth.

94. Particulars  of  facts  and  circumstances  supporting  these  imputations  are  (a) 

referred to in the paragraphs under the heading Background to defences above, 

and (b) set out in the First, Second and Third Schedules as follows:

Imputation Paragraphs  in  the 

First  Schedule 

containing  relevant 

supporting particulars

Paragraphs  in  the 

Second  Schedule 

containing relevant 

supporting 

particulars

Paragraphs  in  the 

Third  Schedule 

containing  relevant 

supporting particulars

(a) 4,  6,  7,  8,  9,  10,  12, 

13, 16, 17, 18, 19, 21, 

22, 23, 24, 25, 26, 27, 

28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 38, 39, 

40, 42, 44, 48, 49, 50, 

51, 55, 56, 58, 59, 63, 

65, 66, 67, 68, 69, 70, 

72, 73, 75, 80, 81, 83

1, 2, 5, 12, 13, 15, 

17, 18, 20,  21, 22, 

25, 26, 29, 30, 32, 

33, 34, 35, 43

All 1-131

(b) 8, 12, 13, 16, 26, 32, 

35

29 130, 131

(c) 2, 6, 9, 11, 12, 19, 28, 

37, 38, 42, 44, 48, 67, 

74, 75

1,  11,  20,  21,  30, 

39, 42, 44

1, 3, 9, 17, 19-21, 23-

28, 29, 30-32

(e) 2,  6,  7,  8,  9,  10,  12, 

13, 14, 15, 16, 18, 19, 

21, 22, 23, 24, 25, 26, 

2,  5,  12,  14,  15, 

16, 17, 22, 25, 26, 

29, 30, 32, 34, 35, 

All 1-131
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28, 29, 30, 31, 32, 33, 

34, 35, 36, 37, 39, 40, 

44, 48, 49, 50, 51, 55, 

56, 58, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

43

(f) 2, 7, 8, 9, 11, 12, 19, 

28, 37, 44, 74, 75, 80

39 18-22

(g) 4, 6, 7, 8, 11, 12, 13, 

14, 15, 16, 18, 21, 22, 

23, 24, 25, 26, 29, 30, 

31, 32, 33, 34, 35, 36, 

39, 40, 44, 48, 49, 50, 

51, 55, 56, 59, 66, 68, 

69, 70, 72, 73, 81, 83

2,  5,  7,  9,  12,  13, 

14, 15, 16, 17, 18, 

22, 23, 25, 26, 29, 

30, 32, 34, 35, 36, 

41, 43

5, 6, 14-16, 59, 60, 62-

106, 109, 110

(h) 4,  7,  11,  12,  13,  14, 

16, 17, 18, 22, 23, 24, 

25, 26, 27, 29, 30, 31, 

32, 33, 34, 35, 36, 39, 

40, 44, 48, 49, 50, 51, 

55, 56, 59, 65, 66, 68, 

69, 70, 72, 73, 81, 83

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

25, 26, 29, 30, 32, 

34, 35, 41, 43

1,  3-6,  11-13,  16,  17, 

23, 37-43, 44, 49, 52, 

58-106

(i) 4,  6,  7,  8,  9,  10,  12, 

13, 16, 17, 18, 19, 21, 

22, 23, 28, 44 51, 52, 

53

38, 44 5,  6,  108,  113-117, 

121-127

(j) 8, 12, 13, 16, 24, 25, 

26, 29, 30, 31, 32, 33, 

34, 35, 36, 39, 40, 44, 

48, 49, 50, 51, 55, 56, 

59, 65, 66, 68, 69, 70, 

72, 73, 81, 83

2, 5, 7, 12, 13, 14, 

15, 16, 17, 18, 22, 

23, 25, 26, 30, 32, 

34, 35, 41, 43
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Second  affirmative  defence:  Truth  of  the  publication  as  a  whole:  s  8(2)(b) 

Defamation Act 1992

95. If the statements identified in paragraph 39 of the Statement of Claim have the any 

of the meanings alleged in paragraph 42 (which is denied), the matter contained in 

that publication, taken as a whole, was true or not materially different from the 

truth.

96. Particulars of facts and circumstances supporting the truth of the publication as a 

whole  are (a)  referred  to in  the  paragraphs under  the heading  Background to 

defences above, and (b) set out in the First, Second and Third Schedules.

Third affirmative defence: Honest Opinion

97. If the statements identified in paragraph 39 of the Statement of Claim have any of 

the meanings alleged in paragraph 42 (which is denied), they were the genuine 

opinion of the first defendant.

98. Publication facts stated in publications complained of are set out in the relevant 

parts  of  the  First  Schedule,  to  the  extent  they were  available  on  the  relevant 

website at the time of the relevant item. 

99. Publication facts referred to in the websites or generally well known include those 

set out  under the heading  Background to defences above those set  out  in the 

Second Schedule. 

100. Particulars  of facts  and circumstances  supporting publication are set out  in the 

Third Schedule.
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Fourth affirmative defence: Qualified Privilege

101. If the statements identified in paragraph 39 of the Statement of Claim have any of 

the  meanings  alleged  in  paragraph  42  (which  is  denied),  those  words  were 

published on an occasion of qualified privilege in that:

101.1 The case of David Bain was the most high-profile and expensive criminal 

case in New Zealand’s history.

101.2 The Bain case, including his original conviction for murdering his family, 

his  various  appeals,  his  retrial,  his  acquittal,  and  his  request  for 

compensation,  raised  a  range  of  issues  of  legitimate  public  concern, 

relating to the validity of the conviction, the functioning of the policing, 

legal aid, and criminal justice systems, and the role of the media.

101.3 In particular, there is powerful community interest in the question of who 

killed five members of the Bain family in 1994, and whether the public 

mechanisms for investigating and resolving that question have performed 

effectively.

101.4 These issues generated great controversy and were widely discussed in a 

range of different fora, especially the media.

101.5 The plaintiff,  as a prominent  advocate, researcher and spokesperson for 

David  Bain,  voluntarily  assumed  a  role  that  was  central  to  the  public 

resolution of those issues.

101.6 The manner in which the plaintiff performed that role was itself a matter 

of legitimate public concern.

101.7 The plaintiff personally drew over $410,000 of taxpayer money from legal 

aid in the form of fees and disbursements.

101.8 Many New Zealanders believe that David Bain was wrongly acquitted; that 

Robin Bain’s  reputation has been unfairly sullied;  that  the criminal  justice 

system failed to hold the true culprit accountable for his crime; and that the 

plaintiff was to be criticised for his part in bringing about this injustice.

101.9 The second defendant believed those things. 
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101.10 The  postings  by the  second  defendant  contributed  to  open  fora  in  the 

course of public debate about the Bain case.

101.11 The function and purpose of the Facebook and Counterspin Websites in 

advocating the innocence of Robin Bain in the Bain family killings was 

apparent to anyone who visited the sites. 

101.12 The  second  defendant’s  postings  all  concerned  the  Bain  case  and  the 

issues it raised.

101.13 The second defendant’s postings were all made in good faith and for the 

purpose of expressing his concerns about the issues raised in course of the 

Bain case.

101.14 The second defendant’s  posts  on the site constituted serious  discussion 

relating to the functioning of three organs of government: the courts and 

the police and the Legal Services Agency.

101.15 Those who set up the site, those who posted on it, and those who visited it, 

had a shared interest in the resolution of the issues concerning the Bain 

case.

102. Further  particulars  supporting this  defence  are set  out  in the  First  Second and 

Third Schedules.

Mitigation

103. With respect to all four causes of action, the first and second defendants advise 

pursuant  to section 42 of the Defamation Act  1992 that  they intend to adduce 

evidence of specific instances of misconduct by the plaintiff in order to establish 

that the plaintiff is a person whose reputation is generally bad in aspects to which 

the pleadings relate.

This statement of defence is filed by Kent Parker, the first defendant, whose address for 

service is 51 Tainui Drive, Havelock North.

Documents for the first and second defendants may be left at that address or sent to PO 

Box 8580 Havelock North.
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FIRST SCHEDULE: FACTS CONTAINED IN THE PUBLICATIONS 

Para  in 

SOC

Statement of fact

PART A 

The Facebook Website

1 FB1, FB2 The plaintiff  publicly indicated in December  2009 that  he may be 

getting involved with another case involving a criminal conviction.

2 FB2,  FB3, 

FB17

The plaintiff was receiving money sourced from legal aid.

3 FB3, FB23, 

FB24,

The plaintiff ran a public campaign for David Bain. 

4 FB4 The plaintiff was involved in locating and briefing witnesses for the 

David  Bain  retrial.  Witnesses  who gave  evidence  for  David  Bain 

included a prostitute and a pimp.

5 FB5,  FB6, 

FB7, 

Arthur Allan Thomas, a famous victim of a miscarriage of justice, 

attended court during the David Bain retrial and could be seen by the 

jury.

6 FB11, 

FB14, 

FB19, 

FB20, 

FB23, 

FB33

David  Bain  is  seeking compensation  from the  government  for  the 

years he spent in prison. 

7 FB12 The Ministry of Justice pays jurors a daily rate for their service. The 

plaintiff received money sourced from legal aid for working for the 

David Bain defence team. The Bain defence team argued that Robin 

Bain killed David Bain.
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8 FB15, 

FB23, 

FB25, 

FB29, 

FB31

David Bain shot the five members of his immediate family.

9 FB18 The  plaintiff  received  reimbursement  for  his  travel  and 

accommodation costs sourced from legal aid on top of his hourly rate 

as a researcher/investigator. 

10 FB20 The plaintiff is assisting David Bain in receiving inheritance money 

arising from deaths of his family members. Many letters to the editor 

have  been  written  about  the  David  Bain  case  and  the  plaintiff’s 

involvement in it. The plaintiff sometimes replies to these letters.

11 FB20, 

FB38

The plaintiff has said he is planning to write another book about the 

David  Bain  case.  He  has  said  the  plaintiff  should  receive  his 

inheritance  money.  He  is  assisting  David  Bain  to  secure 

compensation for wrongful  imprisonment.  The plaintiff  has earned 

money from his involvement in the Bain case.

12 FB21 The David Bain retrial cost taxpayers millions of dollars. The retrial 

jury  acquitted  David  Bain.  The  preponderance  of  evidence 

established David Bain’s guilt. The defence team blamed Robin Bain 

for the shootings. Robin Bain did not commit the shootings. 

13 FB21, 

FB23

The  plaintiff  has  an  intimate  knowledge  of  the  circumstances 

surrounding the shootings.

14 FB22 There was widespread media coverage of the Bain killings and the 

subsequent court hearings. The plaintiff participated in much of that 

coverage.

15 FB24 St  Patrick’s  College  engaged  the  plaintiff  to  speak  at  its  annual 

dinner in 2009. The plaintiff formerly attended that school. A UMR 

poll immediately after the David Bain retrial indicated that 29% of 

those  polled  believed  David  Bain  to  be  guilty  of  murdering  his 
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family, 47% not guilty, and 24% unsure. 

16 FB26 The  plaintiff  publicly  and  wrongly  blamed  Robin  Bain  for  the 

shootings of the Bain family.

17 FB27 The  plaintiff  has  lodged  and  threatened  a  number  of  defamation 

claims  against  people  who  have  criticised  him.  He  has  also 

caustically criticised his detractors. 

18 FB27, 

FB32, 

FB36

The  plaintiff  frequently  seeks  to  play  down any evidence  against 

David Bain.

19 FB30 More than $2 million of legal aid was provided to fund the David 

Bain defence. This is the highest amount ever paid for a single case. 

$330,000 was paid to the plaintiff.

20 FB31 The plaintiff is a former All Black fullback. The plaintiff was closely 

involved in the defence of David Bain.

21 FB33, 

FB34, 

FB35

The plaintiff  criticised the police’s handling of the Bain case. The 

plaintiff frequently courted the media during his campaign for David 

Bain.  The  plaintiff  assisted  David  Bain  in  being acquitted.  David 

Bain killed his family.

22 FB37 The plaintiff sued Rosemary McLeod and North & South magazine 

for defamation over an article she wrote about him in North & South 

magazine.  The  plaintiff’s  publications  contain  significant 

inaccuracies.  His  campaign  for  David  Bain  has  harmed  others’ 

reputations.

23 FB39, 

FB40

The plaintiff’s public statements about the Bain case have been one-

sided and in some cases misleading. 
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PART B: 

The Counterspin Website

24 CS4 The  plaintiff  has  frequently  publicly  claimed  that  David  Bain  is 

innocent of the murder of his family. His claims have been widely 

reported  in  the  media.  David  Bain  was  acquitted  in  his  retrial  in 

2009.

25 CS5 The plaintiff,  and the rest of the David Bain defence team, blamed 

Robin  Bain  for  the  Bain  family  shootings.  Robin  Bain  died  of 

gunshot wounds on the same day the rest of the family died. 

26 CS5, CS18, 

CS86, 

CS89

David Bain shot Robin Bain and the rest of his immediate family.

27 CS6, CS71, 

CS101

The plaintiff has filed defamation claims against people who publicly 

criticised  him.  Consequently,  many people  were  afraid to  criticise 

him.

28 CS7, CS18, 

CS20, 

CS61, 

CS71, 

CS89, 

CS90, 

CS92, 

CS97

The plaintiff received substantial amounts of legal aid funding due to 

his work for the David Bain defence team. The plaintiff’s campaign 

for David Bain forms a big part of his life and reputation.

29 CS8 The plaintiff publicly asserted that prosecution evidence relating to 

time the computer in the Bain household was turned on, and evidence 

relating  to  blood-soaked  sock-prints,  demonstrated  David  Bain’s 

innocence.

30 CS9 The plaintiff has personal charm. He sought to convince the public 

that David Bain was innocent. He made arguments in a wide variety 

of fora during more than a decade. Many people were convinced by 
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him.

31 CS10 CS11 The plaintiff, as part of the David Bain defence team, enlisted experts 

from around  the  world  to  give  evidence  in  the  2009  retrial.  The 

defence team used their evidence to cast doubt upon David Bain’s 

guilt.

32 CS12 David Bain did not give evidence at his retrial. This left a gap in the 

evidence available to the jury about what kind of person David Bain 

was. During the trial,  and in the media leading up to the trial,  the 

plaintiff,  as part  of  the defence team,  characterised David Bain in 

ways that filled that gap.

33 CS13 The plaintiff is charismatic. He is passionate and ambitious. His is an 

experienced business person and understands the commercial world. 

He  campaigned  vigorously for  David  Bain.  He  put  a  lot  of  time, 

energy and money into the campaign. As part of that campaign, he 

wrote books and criticised authorities. One of his books was called 

“David and Goliath”. Some of his claims were misleading. He was 

given sympathetic  treatment  by some journalists.  The  plaintiff  has 

made  statements  conflating  the  concepts  of  “not  guilty”  and 

“innocent”.  The  plaintiff’s  supporters  believe  that  David  Bain  is 

innocent  and  should  be  paid  compensation  for  his  years  of 

imprisonment.

34 CS14 CS17 

CS32 CS35 

CS36 CS38 

CS39 

CS68-82 

CS87-88 

CS91-93 

CS98, 

CS99, 

CS102, 

CS104, 

The plaintiff has used many techniques of propaganda.
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CS105, 

CS109-111

35 CS15, 

CS18

There  is  much  evidence  that  indicates  that  David  Bain  killed  his 

family.  The plaintiff  has sought  to convince the public that  David 

Bain did not kill his father. Many people believe him.

36 CS16 The David Bain defence team characterised the evidence in the retrial 

in  such  a  way  as  to  provide  maximum  scope  for  a  finding  of 

reasonable doubt. Many New Zealanders are now confused about the 

difference between not guilty and innocent.

37 CS19 CS26 

CS65 CS66 

CS71 CS86 

CS97 CS98

The plaintiff has earned considerable sums of money in relation to 

the Bain case, from sales of books, legal aid and magazine articles.  

38 CS19, 

CS71

The  second  Privy  Council  application  (2007)  cost  $455,737  of 

taxpayer money in the form of legal aid. The plaintiff has stated that 

he has spent a lot of his own money on the Bain case. The plaintiff 

has agreed with David Bain to receive half of the proceeds of any 

books,  magazine articles  and the  like.  The  plaintiff  published  two 

books about the case and has earned royalties from those books. The 

plaintiff  received compensation for his share in a New Idea article 

and for settlements in defamation cases he brought against New Idea, 

Women’s Day and North & South magazine.

39 CS20, 

CS28,CS22

In 2009, Arthur Allan Thomas celebrated his 30th anniversary since 

his release from prison. The plaintiff  and David Bain attended the 

celebration. Thomas attended the Bain retrial. The plaintiff is helping 

David  Bain  seek  compensation  for  wrongful  imprisonment.  The 

plaintiff has invited the public to draw a parallel between the Thomas 

and Bain cases. However, there are substantial  differences between 

the  two  cases.  For  example,  Pat  Booth  was  a  journalist  who 

campaigned for Thomas’s exoneration and pardon.  He did not split 

proceedings of the case with Thomas or seek the same level of media 
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attention as the plaintiff has done in the Bain case.

40 CS20, 

CS22, 

CS28

From a publicity point of view it was advantageous for the plaintiff 

to have Arthur Allan Thomas associated with the Bain case.

41 CS20 CS90 The  plaintiff  was an  integral  part  of  the  legal  team in support  of 

David Bain, working as researcher and/or investigator and was tasked 

with organising many aspects of the case.

42 CS25 The plaintiff signed an agreement to share half of all proceeds from 

any books, magazines and the like stemming from the Bain case with 

David Bain. 

43 CS29 CS36 

CS25 CS45

The plaintiff is a former representative rugby player who played for 

the All Blacks.

44 CS29, 

CS36

Bryan  Forrest  has  written  a  book  called  “Muddied  Waters” 

concerning the Bain case. In it, he compares the plaintiff’s handling 

of the Bain case to a game of rugby where the plaintiff plays hard 

and fast and uses the rules to maximum advantage. The plaintiff has 

sometimes pushed legal rules to the limit. For example, the Plaintiff 

reprinted his book David and Goliath in 2007 at or around the time 

of  the  Solicitor  General  announcement  that  no  public  discussion 

should be entered into about the Bain case. He has used the laws of 

defamation to combat criticism. As part of the Bain defence team, he 

has  worked  to  have  evidence  against  David  Bain  suppressed  and 

employed a wide range of legal strategies to secure an acquittal in the 

retrial. He has received large amounts of funding sourced from legal 

aid.

45 CS31 If Bain were  to have acknowledged his  guilt  he would have been 

more likely to get early parole.

46 CS32 In David Bain’s appeal to the Privacy Council, DNA evidence was 

not among the range of points raised.

47 CS33 Some have advanced the theory that the inheritance money may have 
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been a motive for David Bain to kill his family.

48 CS38 The  plaintiff  has  published  books on the  Bain case.  They contain 

some pedantic arguments.

49 CS39 The plaintiff has made misleading statements about the Bain case.

50 CS40, 

CS41

The plaintiff has taken legal advice concerning his campaign. He has 

accused the police of incompetence.

51 CS41 CS49 The plaintiff  has frequently criticised those who fail  to accept  the 

arguments  in  favour  of  David Bain  and  who played  a  role  in  the 

original  conviction  of  David Bain and  his  continued  detention.  In 

1998 the plaintiff applied on behalf of David Bain for a pardon.  This 

was rejected.

52 CS42, 

CS43

The plaintiff purports to understand the truth of the Bain case. He is 

not tolerant of other points of view about the case.

53 CS44 The plaintiff was present during the retrial. His son was a recently-

qualified  lawyer.  Talkback  callers  commented  on  the  plaintiff’s 

presence and attributed it to his vanity.

54 CS48 The plaintiff  was a powerful  and wealthy man who advocated for 

David  Bain,  seeking  public  support  and  publishing  books.  This 

provided David Bain with an advantage over  many other  criminal 

defendants.

55 CS50 The context  for  this  statement  is  as follows:  “As an example,  Joe 

raises the issue of the glasses and the lens. Clearly, the police officer 

did err in court if he pointed out a lens in one photo where it did not 

exist. But how much really hangs on that? I think Joe overstates the 

significance.  A  lens  was  found  in  that  room,  albeit  in  another 

location.”  

The  presence  of  a  lens  in  the  room  was  a  significant  piece  of 

evidence in the Bain case.  A lens  was in fact  found in the room, 

though mistaken evidence was given about where it was.
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56 CS52 The  context  for  this  statement  is  as  follows:  “The  only  faint 

resemblance to the Bain tragedy is that the murders took place in a 

family.  However, the fictional  family is wealthy with servants and 

retainers all living at the home. In a sense that is the equivalent of the 

manor house, in a more conventionally situated Christie novel. When 

I read  this,  quite,  frankly I wondered  about  Joe  Karam’s  state  of 

mind,  had  he  lost  his  marbles.  Can’t  he  just  accept  that  not 

everything in a police photo is a clue to the murder?” 

57 CS54 A crucial  ground of the Privy Council’s  decision to uphold David 

Bain’s appeal concerned the exclusion of evidence relating to Robin 

Bain and his motive to kill his family.

58 CS56 At  the  retrial,  the  defence  team interviewed  a  Special  Education 

Services employee who testified that  Robin Bain published stories 

written  by  his  pupils  in  the  school  newsletter,  some  of  which 

depicted violent murders.  Only the witness evidence exists.

59 CS57 The  plaintiff  has  expounded  a  theory that  Robin  Bain  committed 

suicide.   In order  to  do  this  he  would  have needed  to  assume an 

awkward position. During the 2009 retrial, the defence called expert 

evidence to demonstrate that this was possible. The plaintiff availed 

himself  of  the  opportunity  to  help  one  of  the  expert  witnesses  to 

demonstrate  a scenario for  Robin Bain committing suicide using a 

rifle. This involved contorted body positions.

60 CS60 The context reveals that this comment is about the plaintiff’s letter to 

the defendants  threatening legal  action.  That  letter  did not  specify 

any  particular  parts  of  the  Counterspin  Website  that  were 

defamatory. 

61 CS62 Michael Reed is a lawyer who represented David Bain in the retrial. 

At some points during the defence of David Bain it was Reed who 

spoke to the media and not the plaintiff.

62 CS67 The  law  of  defamation  protects  people’s  reputations  from  harm 

caused by false allegations.
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63 CS68 The quote is from an article by Paul Holmes published in the New 

Zealand Herald,  7 June,  2009.  In the past,  in connection with the 

Bain  case,  the  plaintiff  has  insisted  on  the  significance  of  solid 

evidence over speculation.

64 CS70 The Counterspin Website was created to counter the propaganda and 

misleading  statements  being  made  about  the  Bain  case  by  the 

plaintiff.

65 CS72 CS92 The plaintiff has no training or experience in forensic science, police 

methodology, law, or psychology except through his involvement in 

the Bain case.  He has made misleading statements about the Bain 

case. 

66 CS72 The plaintiff claimed that the fingerprints identified as belonging to 

David Bain found on the rifle used in the Bain murders were from a 

previous  hunting  expedition.   These  were  originally  identified  as 

being fresh prints from the day of the murders. The Court of Appeal 

did not accept the plaintiff’s argument.

67 CS72 The  plaintiff  was  involved  in  a  franchise  involving  exercise 

equipment  called  Power  Plate  in  and  around  the  year  2007.  The 

products were of substandard quality. The plaintiff is a businessman. 

The  plaintiff  has  not  made  any  contribution  to  causes  of  social 

activism apart from his involvement in the Bain case.

68 CS73, The context of this statement is as follows: “And who said ideas and 

rumours  were  evidence?  You  proffer  something  similar  by 

suggesting that because Bain evidently admitted to things against his 

interest  that  somehow constitutes  absolute  proof  of  his  innocence 

regardless of the weight of forensic evidence otherwise against him. 

 That's a half wit argument and a typical Karamism.”

The  plaintiff  often  makes  assertions  and  arguments  that  are 

inconsistent with the weight of forensic evidence.

69 CS74 The context of this statement is as follows: “Anyway, to get back to 

Bain's arrival home time, around 6.42.30.Now the problem with my 
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reconstruction was Denise Laney's sighting of Bain going through the 

gate at 65 Every Street at around 6.45.Why the difference, I asked 

myself. And, just like Karam, I tried to fudge. Maybe Bain's watch 

was slow. Maybe he forgot to pick up the paper at the gate and went 

back for it [assuming he picked up the paper, GNG got all excited 

about  me  saying  that,  I  don't  know  why,  because  it  makes  no 

difference who picked up the paper.] Then I tried to make Laney's car 

clock a little more than 5 minutes fast, but I knew it wouldn't have 

been 6/7 minutes fast.”

The plaintiff often makes far-fetched arguments to counter the weight 

of forensic evidence.

70 CS75 The plaintiff has claimed that Robin Bain was clinically depressed. 

Robin Bain was never clinically diagnosed with depression.

71 CS83, 

CS84, 

CS94

Mary McDonald, the registrar of the Privy Council during the Bain 

appeal, was suspended in 2009.

72 CS85 The plaintiff said Robin Bain had committed incest with his daughter 

Laniet. This was not true.

73 CS87 The  plaintiff  often  makes  arguments  about  the  Bain  case  that  are 

inconsistent with the weight of evidence.

74 CS89 Legal aid funding received by the plaintiff included reimbursement 

for expenses such as travel.

75 CS90 Legal aid funding was paid to expert witnesses, and included travel 

expenses. The Bain defence team was granted more than $2 million 

in legal aid.

76 CS92 The Privy Council awarded a retrial in the Bain case in 2007 on the 

basis of arguments about  a number of items of evidence and legal 

procedure advanced by the plaintiff and the rest of the defence team. 

The  plaintiff  has  no  legal  qualification,  and  is  not  subject  to 

professional ethical regulation. He has access to his own income. He 
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has high-profile contacts.

77 CS97 The plaintiff  publicly indicated in December  2009 that  he may be 

getting involved with another case involving a criminal conviction.

78 CS100 The context for this statement was as follows: “Has anyone thought 

that  some  of  the  people  getting  upset  on  the  forums  are  actually 

Karam, Bain and support leaders? eg, marshal, plainjane, select1000 

and so forth. They have been trying to get us to join the DB cult.”

People calling themselves marshal, plainjane, select1000 and others 

were posting on the Counterspin Website in support of David Bain 

and the plaintiff.

79 CS101 The  plaintiff,  as  a  company  directory,  earns  his  living  as  a 

salesperson.

80 CS106 The Bain defence team, including the plaintiff, had a lot of legal aid 

money at their disposal in order to find and pay expert witnesses to 

support their case.

81 CS107 The plaintiff has presented as fact things that are sourced in hearsay. 

He  threatened  to  sue  those  responsible  for  the  Facebook  and 

Counterspin Websites.  

82 CS108 A shopkeeper who claimed to know about incest committed by Robin 

Bain  did  not  give  evidence  in  the  retrial.  A  prostitute  did  give 

evidence of this.  Earlier  two prostitutes  had given an interview to 

Woman’s Day magazine. They sued for defamation over the article. 

(The defendants accept that the prostitutes were different to the one 

who gave evidence).

83 CS109, 

CS110

The plaintiff has made misleading statements about the Bain case.
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Para  in 

SOC

PART C 

Trade Me 

Thread: “Poof… another Bain thread bites the dust”

84 1 The plaintiff has used many techniques of propaganda and has made 

misleading statements in his campaign for David Bain. The plaintiff 

has said he plans to write another book about the case. 

Bainaholics Thread

85 5 David Bain had injuries on the day his family was murdered. 

86 17 David Bain was 22 at the time his family was killed and only a little 

older when he was first in contact with the plaintiff. The plaintiff had 

achieved fame as a former All Black.

87 18 The  administrator  of  a  website  purporting  to  raise  funds  for  the 

David  Bain  defence  claimed  that  the  entirety  of  any  donation 

received would be given to David Bain.

88 19 The  plaintiff  and  David  Bain  spent  a  lot  of  time  in  each  other’s 

company.

89 20, 43 The first defendant is running a petition at the Counterspin Website 

relating to David Bain’s compensation. It has been reported in the 

news media from time to time. 

90 35 36 Arthur Allan Thomas attended the retrial  in Christchurch in 2009. 

He and the plaintiff both live in the Waikato.

PART D: You Tube

91 1 The plaintiff  had an agreement  to be power of  attorney for David 

Bain, speaks on his behalf and arranges events for him.  The plaintiff 
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has  been  intimately  involved  in  a  legal  advocacy  that  has  drawn 

millions of dollars of taxpayers’ money and has written books that 

have been best sellers.  
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SECOND  SCHEDULE:  FACTS  INDICATED  REFERRED  TO  IN  THE 

STATEMENTS COMPLAINED OF

1 FB11, 

FB14

The plaintiff  has an agreement  with David Bain to receive 

half of the proceeds of any books, magazine articles and the 

like.

2 FB13 Members of the jury in the David Bain retrial  are likely to 

have  heard  statements  in  the  media  by the  plaintiff  about 

David Bain’s innocence. 

3 FB16 Robin Bain’s bladder was full when he died.

4 FB23 Michael Guest represented David Bain at the first trial,  but 

not  the re-trial.  The plaintiff  was photographed outside the 

Privy Council during the argument on the David Bain appeal.

5 FB24 The  plaintiff  accused  a  police  officer  of  tampering  with 

evidence  in  the  Bain  case.  A Police  Complaints  Authority 

report found this accusation to be unfounded.

6 FB29, 

FB35

The  plaintiff  was  the  director  of  a  coffee  company  “The 

Coffee Guy”.

7 CS1, 

CS2, 

CS3,

 The media has published a huge number of articles about the 

David  Bain  case.  They  have  frequently  included  material 

from the plaintiff. The plaintiff has frequently courted media 

attention over the David Bain case.

8 CS20 Arthur  Allan  Thomas  was  found  to  have  been  wrongly 

convicted of the murders of Jeanette and Harvey Crewe.

9 CS21 An NZPA article  on  Yahoo  News included  the  following: 

“David Bain -- a man who also knows what years of wrongful 

imprisonment  means.”   David  Bain’s  application  for 

compensation for wrongful imprisonment was still in process 

at the time of publication.  
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10 CS23, 

CS24

Arthur Allan Thomas publicly stated on 8 March 2009 that 

David  Bain  should  get  $1  million  for  each  year  spent  in 

prison.

11 CS26, 

CS34

The plaintiff  is a businessman.  He has earned considerable 

amounts of money as an author and paid researcher for the 

Bain defence team. He employs some of the same techniques 

that  have  made  him successful  in  business  to  promote  his 

Bain campaign. 

12 CS28 

CS40 

CS41

The  plaintiff  has  repeatedly  criticised  the  original  police 

investigation,  painting  it  as  being  a  “shambles”  and 

emphasising its faults.

13 CS30 Paul  Ekman  is  an  internationally  renowned  expert  on  lie-

detection.  Honest  opinion  is  a  defence  to  defamation.  The 

plaintiff has had a pervasive influence on the media coverage 

of  the  Bain  case.  He  has  threatened  to  sue  people  who 

criticise  him.  Even  people  with  sound  credentials  for 

expressing  a  view on  David  Bain’s  guilt  or  innocence  are 

afraid to comment on the case.

14 CS49, 

CS51

The plaintiff advanced arguments relating to the unsoundness 

of  the  conviction  of  David  Bain  in  a  number  of  fora, 

including a detailed analysis  of the evidence, but for  many 

years these criticisms were not accepted. 

15 CS52 A book called “Death Comes as the End” by Agatha Christie 

was photographed in Robin Bain’s caravan. The plaintiff has 

suggested that it is evidence helping to prove that Robin Bain 

was the killer. The story is set in Ancient Egypt 4000 years 

ago.

16 CS55, 

CS108

Journalist  Chris  Cooke wrote  an article  for  Woman’s  Day 

about  two prostitutes  who alleged involvement  with David 

Bain.  They later complained to the plaintiff about the story 

written about them. A different prostitute gave evidence that 
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Laniet told she had been in an incestuous relationship with 

Robin Bain. The plaintiff has argued strongly and repeatedly 

that Robin Bain’s motive for committing the killings was to 

prevent this fact emerging and that David Bain had no such 

motive. The evidence of Dean Cottle was excluded from the 

original  trial.  Prior  to  the  year  2000,  the  plaintiff  was 

working with a lawyer by the name of Colin Withnall QC.

17 CS58 The plaintiff says that the evidence regarding Robin Bain’s 

alleged incest with Laniet was excluded from the first trial. 

He  omits  to  mention  a  significant  fact  (that  the  judge 

considered the main witness on this point, Dean Cottle, to be 

unreliable).

18 CS59 The  plaintiff’s  supporters  acted  cohesively  to  respond  to 

those criticising the plaintiff and the David Bain defence on 

Trade Me discussion boards.

19 CS63 The plaintiff  holds  power  of  attorney for David Bain.   He 

also acts as spokesperson for David Bain who seldom speaks 

in public and when he does it is in matters not relating to the 

case.  He  is  assisting  David  Bain  with  his  bid  for 

compensation.

20 CS64 

CS92

The plaintiff befriended Paul Holmes and as a result of the 

friendship,  he  appeared  on  the  Holmes  show a  number  of 

times.  One of these appearances is credited with resulting in 

good sales of the book David and Goliath.

21 CS64-6 The plaintiff is assisting David Bain to seek compensation for 

wrongful imprisonment.

22 CS76, 

CS77 

CS78, 

CS79, 

CS80, 

 A number of people have been convinced by the campaign 

run by the plaintiff. They sometimes post online. They adopt 

many of the plaintiff’s arguments. Some of those arguments 

are misleading.
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CS81, 

CS82, 

CS91, 

CS95, 

CS103, 

CS109, 

CS110

23 CS77-82 

CS95 

CS103 

CS109

People from both sides of the argument posted prolifically on 

Trade Me forums in lively and active discussions from June 

2009 until the present.  People who argue in support of the 

plaintiff  often  use  the  same  arguments  supplied  by  the 

plaintiff.

24 CS83-84 

CS94

The  Daily  Mail,  a  British  media  outlet,  published  a  story 

about  the  suspension  of  Privy  Council  Registrar  Mary 

MacDonald  on  17  May  2009  and  included  a  lengthy 

paragraph about the Bain case in which she played a part.

25 CS85 David Bain never testified in support of the incest allegations 

between Laniet and Robin Bain.  Michael Guest reported that 

David Bain said to him that he thought it  unlikely to have 

occurred.

26 CS88, 

CS79

The plaintiff  has used many techniques  of  propaganda and 

has made misleading statements in his campaign for David 

Bain. As a consequence, many of his supporters do not have 

an accurate understanding of the Bain case. 

27 CS91 In  legal  cases  each  side  puts  forward  their  side  of  the 

argument in an attempt to win over the jury.   In so doing, 

each side omits their own weaknesses.

28 CS93, The context of this statement refers to David Bain’s pending 

compensation claim for wrongful imprisonment. This would 

need to be approved against particular criteria by a Queen’s 

Counsel.
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29 CS96 The  plaintiff  and  the  rest  of  the  Bain  defence  team 

successfully strived to exclude first hand evidence from three 

witnesses, Kirsten Koch, Mark Buckley (and Gareth Taylor), 

whose testimony was incriminating of David Bain.

30 CS102 The  plaintiff  has  published  two books  and  a  booklet.  The 

arguments of the plaintiff and his supporters often involved 

leaps of logic.

31 CS104 The  plaintiff,  as  part  of  the  Bain  legal  team attempted  to 

obtain compensation for David Bain through the category of 

extraordinary  circumstances  as  an  alternative  to  the  full 

balance of probabilities test.

32 CS 107 Allegations  of  incest  between  Laniet  and  Robin  Bain  are 

wrong.

33 CS108 In  1997  a  journalist,  Chris  Cooke  wrote  an  article  for 

Woman’s Day about two prostitutes and alleged connections 

with David Bain.

The two prostitutes contacted the plaintiff complaining about 

the story written about them.

The plaintiff filed a defamation suit against the magazine on 

the basis that the story was untrue and the magazine settled 

out of court.

In the 2009 retrial at least one prostitute testified in the retrial 

to provide witness support to the plaintiff’s key argument that 

Robin Bain was involved in inappropriate sexual behaviour 

with one of his daughters.  

34 CS111 The plaintiff  has claimed that  the  evidence of Dean Cottle 

regarding incest  allegations  was  improperly excluded  from 

the first trial without explaining that it was ruled inadmissible 

mainly because the judge considered him to be an unreliable 

witness.
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Trade Me Threads

35 1-6,  9-

12  15 

21-26 

31-34 

37-39 43

The plaintiff  has used many techniques  of  propaganda and 

has made misleading statements in his campaign for David 

Bain. As a consequence, many of his supporters do not have 

an accurate understanding of the Bain case.

36 4, 31-32 Supporters  of  the  plaintiff  have made  statements  in  online 

discussions  about  the  Bain  case  that  demonstrate  lack  of 

understanding  of  the  case.  They  often  do  not  relate  their 

arguments to the evidence.

37 7 An issue at the trials of David Bain was whether the blood on 

the rifle used to kill the family members was human blood. 

The plaintiff frequently claimed that it was not. 

38 14 The plaintiff  lives in Te Kauwhata  and David Bain stayed 

with the plaintiff at his home when released from prison.

39 16-17 19 

27  28 

40-42

The  plaintiff  received  large  amounts  of  money during  the 

course of representing David Bain,  through legal aid,  book 

royalties and defamation settlements.

40 22,  27, 

34

The plaintiff is assisting David Bain to seek compensation for 

wrongful imprisonment as a result of his original conviction.

41 23 The plaintiff works with some of his supporters to promote 

the campaign for David Bain.

42 27 The  plaintiff  signed  an  agreement  to  share  half  of  all 

proceeds from any books, magazines and the like stemming 

from the Bain case.

43 29 The plaintiff commissioned an armourer to do firearms tests 

in Melbourne in 1997.   The plaintiff  declined to uplift  the 

results  which  concluded  that  Robin  Bain  could  not  have 

committed suicide.
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44 30 The plaintiff holds power of attorney over David Bain.

YouTube

45 You  Tube  is  a  free  repository  for  user  supplied  videos. 

Comments  apply to  videos.   The  video  that  this  comment 

applied to was a satire of the plaintiff and David Bain.
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THIRD SCHEDULE: SUPPORTING FACTS AND CIRCUMSTANCES

Para

THE PLAINTIFF’S BOOKS AND STATEMENTS

1 The plaintiff has published two books:  David and Goliath (1997) and 

Bain  and Beyond (2000)  and  one  booklet:  Innocent: Seven  Critical  

Flaws in the Wrongful Conviction of David Bain (2001) and in the late 

1990’s and early 2000’s actively promoted his version of events on the 

Holmes Show and in speaking tours around the country. He has given 

hundreds of interviews to the media.

2 The Solicitor General made a public announcement in 2007 after the 

2009  retrial  date  had  been  set  that  no  public  discussion  should  be 

entered into regarding the Bain case, in order to avoid jury prejudice to 

the trial.

3 The  Plaintiff  reprinted  his  book  David  and Goliath in  2007 in  and 

around the time the Solicitor-General’s warning. This book contained a 

discussion  of  the  Bain  case,  including  a  discussion  of  the  evidence 

aimed at persuading readers of David Bain’s innocence. The reprinting 

of the book at that time was “extremely irresponsible”, as the Solicitor-

General described it.

4 After  the  Solicitor-General’s  warning  and  before  the  retrial,  the 

plaintiff  made  statements  in  the  media  about  the  Bain  case  and 

arranged  photo  opportunities  for  the  media  in  order  to  create  a 

favourable impression of David Bain in the public mind. 

5 In 2007, the plaintiff wrote in an article:

“You say it is wrong for me to claim that David's support has grown 
because the public now see the real person that David is as opposed to 
the portrayal of him in handcuffs at the time of his arrest.

Although that is not the only reason for such overwhelming support, I 
am sure that the shining light of dignity and humility displayed by Dav-
id has had an effect on the New Zealand public. 

The main reason, however, is that people are not stupid. The public 
know a duck when they see one. They also can tell the difference 
between a live duck and a dead one. In this case the duck is the original 
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case against David, built on false and concealed evidence as it was. 
What's left of it is a dead duck.” 

6 During the trial deliberations a member of the jury bought one of the 

Plaintiff’s books and a member of the jury brought in and showed some 

material  created  as  part  of  the  Plaintiff’s  campaign  which  was 

downloaded from the internet.

ARTHUR ALLAN THOMAS

8 Arthur  Allan  Thomas  received  a  pardon  and  compensation  for 

wrongful imprisonment following his release in 1979.

9 The  Plaintiff  seeks  compensation  for  David  Bain  for  wrongful 

imprisonment and the application is currently before the government.

10 The  plaintiff  has  published  details  of  his  acquaintance  with  Arthur 

Allan Thomas in Bain and Beyond and mentions him in on page 20 of 

David and Goliath.

11 Arthur Allan Thomas publicly endorsed the notion of compensation of 

$1 million per year for false imprisonment to be awarded to David Bain 

should he be found not guilty after the retrial verdict. 

12 The Plaintiff and David Bain attended Thomas’s 30th anniversary party 

in December 2009 to celebrate his release  from prison in December 

1979.

13 The plaintiff used the presence of Arthur Allan Thomas at the retrial, 

his  declaration  about  compensation  for  David  Bain  and  other 

associated activities to provide a positive public impression,  through 

association,  about  David  Bain’s  innocence  and  his  eligibility  for 

compensation.

14 The Police Complaints Authority Report of 1997 – 98 recorded dozens 

of  omissions,  errors  and  misrepresentations  in  the  Plaintiff’s  book 
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David and Goliath.

15 The Plaintiff was made aware of this publication not long after it came 

out.

16 The Plaintiff failed to acknowledge or correct any of the errors outlined 

in the report and reprinted David and Goliath three times in 2000, 2003 

and 2007 without any corrections or changes, except to the foreword.

LEGAL AID

17 The plaintiff has claimed that he was motivated solely by his desire to 

help correct an injustice to David Bain. 

18 The total amount of legal aid paid out for the second Privy Council 

hearing (2007), in the Bain case was $455,737.

19 The plaintiff personally received the sum of $52,520 from Legal Aid in 

payment of fees and disbursements relating to the 2007 appeal to the 

Privy Council.

20 The plaintiff personally received the sum of $365,879 from Legal Aid 

in payment  of fees and disbursements in relation to the 2009 David 

Bain retrial.

21 Included in the above, the plaintiff claimed about 2045 hours legal aid 

at $95 an hour from 1 February 2008 until 5 March 2009. 

22 The total amount of legal aid paid to the David Bain defence team was 

more than $2 million.

INCOME

23 The plaintiff  has published  David and Goliath (1997) and  Bain and 

Beyond (2000), both about the Bain case.  David and Goliath had sold 

30,000 copies up to the year 2000. 
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24 An undisclosed sum was paid by New Idea for an article regarding the 

David Bain case following the retrial verdict in 2009. Pursuant to his 

agreement with David Bain, the plaintiff received half of this.

25 The plaintiff  settled legal action against  North & South magazine in 

2003 for an undisclosed sum and another claim against Woman’s Day 

magazine in 1997 for $50,000.

26 In a Salient article dated 30 July 2007, the Plaintiff is quoted as saying, 

in relation to a request for an interview with David Bain: “Why should 

we give you that information when, after Bain is acquitted, we could 

charge for interviews?”

27 In the Listener Article One Angry Man of 21 April 2007, the Plaintiff is 

quoted as saying the following: ““People ask me what I do, and I say, I 

think. That’s how I make my money. I spend a lot of time on my own 

and you can make a lot more money thinking than you can working. 

With  the  Bain  case,  I  think  about  things  that  never  dawn on  other 

people.” 

INCOME-SHARING AGREEMENT

28 The plaintiff reached an agreement with David Bain whereby he stood 

to share equally any proceeds from books, magazine articles and the 

like arising out of the David Bain case.

COMPENSATION CLAIM

29 At or around July 2009 the plaintiff  applied for or indicated he was 

applying  for  compensation  on  behalf  of  David  Bain  from  the 

government in relation to the 13 years he spent in prison.
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BUSINESS ACTIVITIES

30 The Plaintiff makes a living as an entrepreneur, forming companies to 

develop franchises and take advantage of other business opportunities. 

The  Companies  Register  records  31  such  companies  formed  by the 

Plaintiff.

31 The  plaintiff  set  up  a  company called  DB Trustee  Services  Ltd  to 

which he was appointed director in July 2009. DB is an abbreviation 

for David Bain.

32 The plaintiff holds a power of attorney for David Bain.

33 The plaintiff was active in handling franchise opportunities involving 

the Power Plate product.

34 The Power Plate product was unreliable.

35 A number  of  the  product  claims used in  marketing the  Power  Plate 

were incorrect.

36 A number of the franchised businesses utilising the Power Plate failed 

due to product failures and/or the unsuitability of the product for the 

intended purpose.

DEFAMATION THREATS AND ACTIONS

37 The plaintiff has either threatened and/or filed defamation proceedings 

on numerous occasions.

38 In 1997, the plaintiff sued Woman's Day journalist Chris Cooke for an 

article alleging an association between two prostitutes and David Bain. 

The plaintiff settled out of court for a sum of $50,000, reported in his 

book Bain and Beyond.

39 In 2003, the plaintiff claimed he had been defamed in North & South 

magazine in relation to an article called  A Magnificent Obsession  by 

Rosemary  McLeod.  The  publisher  settled  out  of  court  for  an 
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undisclosed sum.

40 In 2003, he threatened to sue Judith Wolfe and Trevor Reeves, before 

publication  of  In  the  Grip  of  Evil The  Bain  Murders,  a  book  that 

alleged that David Bain committed the murders. 

41 In 2010 TVNZ scheduled a repeat  of Bryan Bruce’s documentary  A 

Question  of  Justice,  which  is  a  programme  about  the  Bain  case  in 

which the presenter expresses clear support for conclusions about the 

case which are contrary to those held by the plaintiff.  The screening 

was withheld for legal reasons.  

42 In  early  2010,  the  plaintiff  made  a  defamation  threat  against  the 

Sunday  Star  Times,  to  prevent  publication  of  advertisements  for  the 

petition  opposing  compensation  for  David  Bain  which  were  to  be 

placed by members of the Justice for Robin Bain group.

43 Karam  rang  RadioLive  in  July  2010  to  threaten  defamation 

proceedings for something that someone said on the talkback regarding 

the treatment of Darryl Young, a witness in the retrial.

EVIDENCE FOR THE RETRIAL

44 The  plaintiff  commissioned  an  armourer  to  do  firearms  tests  in 

Melbourne in 1997.  The plaintiff declined to uplift the results which 

concluded that Robin Bain could not have committed suicide.

45 The retrial  cost  over $4 million  dollars  in public  money in total.  A 

substantial proportion of this went on defence legal aid.

46 This is the largest amount ever to have been paid out for a criminal trial 

in New Zealand.

47 Part of the legal aid funding was used to contract expert witnesses and 

pay their fees and disbursements such as travel and accommodation. 
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48 The plaintiff took a primary role in the Bain defence team for enlisting 

experts from around the world.

49 The Bain defence team managed to secure expert witnesses to support 

each of the key parts of their  theory suggesting Robin Bain was the 

killer, and secured an acquittal at the retrial on the basis of reasonable 

doubt generated in part by the experts.

50 The plaintiff and the rest of the Bain defence team successfully strived 

to  exclude  first  hand  evidence  from three  witnesses,  Kirsten  Koch, 

Mark  Buckley  and  Gareth  Taylor,  each  of  whom provided  witness 

testimony that was incriminating of David Bain.

51 Darryl  Young,  one  of  the  defence witnesses  in  the  retrial,  gave 

“untruthful evidence”, as a police investigation concluded.

MISLEADING STATEMENTS BY THE PLAINTIFF

52 The  plaintiff  has  repeatedly  and  widely promoted  the  idea  that  the 

original police investigation was a “shambles”, without mentioning the 

large number of respects in which the investigation was competently 

handled.

53 Not  long  after  discovery  of  the  murders,  the  police  set  up  an 

organisational structure consisting of Inspector Robinson and Doyle at 

the top with Milton Weir commanding the scene examination.  

54 Weir  arrived  after  the  police  constables  and  ambulance  staff  had 

established the basic events and made the scene safe.  He then went 

about securing the scene for the purpose of investigating evidence and 

establishing facts.  

55 This  part  of  the  investigation  was  delayed  due  to  a  lack  of  floor 

sheeting to  help  preserve the  scene  but  once that  was obtained,  the 

investigation  got  under  way  in  an  orderly  fashion  with  a  police 

photographer, police surgeon, and various detectives carrying out their 

assigned duties. At all times the investigation was supervised properly 
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and the participants took the required notes

56 The initial evidence suggested a murder suicide, but as more evidence 

was uncovered it became apparent that it was more likely the family 

was killed by David Bain.  On the fourth day the police considered they 

had  enough  evidence  to  arrest  him.   He  was  duly  charged  and 

convicted.   The  police  gathered  a  considerable  amount  of  evidence 

much of which was kept in storage and used in the retrial.

57 One officer made a mistake measuring the length of the rifle for use in 

reconstructions, another made a two minute error in reporting the time 

and  there  were  questions  about  the  failure  to  bag Robin’s  hands  in 

preparation for GSR tests.  Apart from that there were no other notable 

errors.

58 In the book David and Goliath the plaintiff says the pair of glasses at 

the centre of the murder investigation “were previously his mothers and 

were of no use to [David]”. In fact, David sometimes used his mother’s 

glasses for going to lectures and watching TV.

59 On page 19 of Bain and Beyond, the plaintiff says:

“Robin Bain's death carries  all  the hallmarks  of  suicide -- a  contact 

wound to the temple and rifle lying beside the body. This statement is 

corroborated  by two  eminant  Australian  pathologists,  and  is  by the 

original  pathologists  post  mortem notes which were not  disclosed to 

the defence or the jury.”  

In fact, the original pathologist Dr Dempster’s conclusion was:

 “I  have  had  regard  to  the  material  I  observed  on  the  curtain,  the 

position of the body, the weapon itself, the site of the entry wound and 

its  direction  in  considering  whether  it  could  be  self-inflicted.  I 

considered it unlikely that this death was self-inflicted on the basis of 

the anomalies in terms of the location of the weapon, location of blood 

spots,  the  location of  the entry wound and its  direction  through the 

head”.
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60 The  booklet  :  Innocent: Seven  Critical  Flaws  in  the  Wrongful  

Conviction  of  David  Bain contains  many  misrepresentations, 

assumptions, exaggerations and obfuscations regarding the behaviour 

of  the  police  in  the  conduct  of  the  investigation,  the  status  of  the 

evidence against David Bain, the status of the evidence against Robin 

Bain, and David Bain’s personal testimony. He wrongly stated that:

1.  A police officer committed perjury in the original trial.

2. The police negligently failed to protect the hands and clothing 

of David and Robin Bain in order conduct gunshot residue tests 

which would have conclusively revealed the murderer.

3. Robin Bain was incestuously molesting his daughter.

4. Robin Bain was clinically depressed.

5. There were no precipitating circumstances that could have led 

David Bain to kill his family.

6. David Bain’s version of events never wavered.

61 In the RadioLive debate of 6 August 2010 between the plaintiff  and 

talk show host Michael Laws, the plaintiff said that Robin Bain did not 

have a full bladder of 400ml because the human bladder can hold up to 

3-4 litres at a time.  This is incorrect. 

62 During that debate, the plaintiff also claimed that David Bain hit his 

head while falling when in the presence of the police officers.  This is 

incorrect.

63 The plaintiff made many statements in  David and Goliath that fail to 

refer to evidence, but rather to base judgment on feelings or emotions, 

on character assessment or on pre-determined conclusions, including:

“I feel a great pity for the jurors who sat to pronounce verdict on David 

Bain.  I  am sure  that  they  were  perplexed  as  to  why this  perfectly 

normal  young  man  committed  this  atrocity.  They had  to  base  their 

judgment  on  the  evidence  presented  to  them,  not  their  feelings  or 
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emotions. And the evidence was palpably false and misleading” (page 

137), and;

“Through my involvement in team sports  as a player  and coach and 

through being directly employed and trained people for many years, I 

have developed a confidence in my intuitive judgment of a person. If 

there is one word I would use to summarize my assessment of David 

Bain,  it  would be 'guileless'.  And,  yet,  from the facts  I had by then 

discovered  from  Guest,  the  case  against  David  was  that  he 

meticulously planned the murders,  in an attempt to escape detection. 

He  is  an  intelligent  guy,  with  a  natural  sense  of  responsibility  and, 

borne out by his behaviour since being in prison, clearly is a caring, 

selfless bloke. I could not under any circumstances reconcile the case 

against him with the person I had met.” (page 20)

64 The plaintiff claimed in David and Goliath that he had “no doubt that 

if the blood staining on Robin's clothing had been analysed for blood 

grouping,  it  would  have  been  found  to  be  the  blood  of  deceased 

members of his family.  The nature of these bloody stains on Robin's 

attire and body is such that they could not have got there as a result of 

finding  the  dead  bodies.  It  could  not  have  got  there  from his  own 

wound in  the  process  of  him being murdered.”  (page 203).  In fact, 

when  the  blood  was  tested  the  only  full  results  were  Robin’s  own 

DNA.

65 In or about April 2007, the plaintiff told the Listener that Robin Bain 

was clinically depressed. He omitted to mention the evidence that was 

inconsistent  with  this  allegation.  Robin  Bain  was  never  clinically 

diagnosed as suffering from depression.

66 Many of the plaintiff’s allegations about the incompetence of the police 

investigation  were  debunked  by  a  report  by  the  Police  Complaints 

Authority. However, the plaintiff continued to make those allegations 

without any reference to the contrary evidence, findings and arguments 

in that report.

67 The plaintiff has put weight on the significance of the lateness of the 
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pathologists’  report.  He greatly exaggerates  the consequences  of  the 

delay.

68 The plaintiff criticises the police for their failure to protect the crime 

scene.  The  plaintiff  mentions  an  un-named  police  officer  allegedly 

stating that “the scene was not original”. There is no evidence that the 

scene had been tampered with.

69 The plaintiff claims that police officers were given counselling because 

they suffered shock. In fact this is normal procedure for personnel who 

investigate violent crime scenes.

70 The plaintiff  has criticised the police for  failing to take fingerprints 

from the computer keyboard. In fact the keyboard was not a suitable 

surface for lifting fingerprints using technology at the time.

71 The plaintiff has claimed that the rifle fingerprints were misinterpreted. 

However,  he  omits  to  mention  professional  opinions  that  the 

fingerprints were in fresh blood and belonged to David Bain.

72 The  plaintiff  has  frequently  referred  to  any  alternative  to  his 

interpretation of the evidence as “blunders” even where there are firm 

grounds supporting the interpretation.

73 The plaintiff has claimed that a proper and thorough investigation was 

never  carried  out,  because  evidence  was  lost  or  destroyed  and  that 

David Bain was arrested on suspicions now proven superficial and ill-

founded.   In  fact,  there  remains  a  significant  amount  of  evidence 

against David Bain and in support of the idea that the investigation was 

satisfactory.

74 The plaintiff has claimed that discrepancies in David Bain’s testimony 

were  due  to  him  suffering  from  a  professional  diagnosis  of  post 

traumatic stress syndrome.  In fact, PTSD is normally slow onset and a 

professional  diagnosis requires symptoms to last  more than a month. 

Loss of memory is not a normal symptom; in fact the opposite is often 

the case and part of the cause. 
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75 The plaintiff has stated as a firm fact that witness Denise Lahey saw 

David Bain at the gate at a particular  fixed time that was consistent 

with his conclusions. However, the witness was unsure about the time 

and was using a car clock that was inaccurate. The plaintiff does not 

mention this.

76 The plaintiff  repeats the allegation that David Bain hit  his head and 

that it caused the minor injury on the side of his head.  However, the 

relevant police witness asserted that David Bain did not hit his head.

77 The plaintiff has claimed that the presence of spent cartridges in the 

caravan that Robin Bain slept in confirms that Robin Bain had access 

to  the  key  lock.  The  plaintiff  does  not  mention  that  this  is  not 

necessarily the case.

78 The plaintiff has claimed that false evidence was given in the trial.  In 

particular  he claims that  Milton Weir  gave false evidence about  the 

location of the spectacle lens in Stephen’s room.  He claims that this 

evidence was corrupt. He omits mention of the possibility of innocent 

error.  At the same time he omits to mention the fact that the spectacle 

lens was still in the room, regardless of its position, and therefore still 

tended to incriminate David Bain.

79 The plaintiff has claimed as a fact that the spectacle lens could never 

have got under the objects where it was found if it had been dislodged 

during  a  struggle.  However,  it  is  possible  that  the  spectacles  broke 

early on in the struggle and other objects later deposited on top of it 

during the struggle given how violent it was.

80 The plaintiff has claimed that the Crown case was that the computer 

was  turned  on  at  exactly  6:44.  This  is  true.  However,  he  omits  to 

explain that the computer time may have only been approximate.

81 In his book  David and Goliath the plaintiff made a large number of 

assertions  about  the  original  police  investigation  which  are  either 

untrue or misleading.
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The plaintiff wrote:

“Vital  evidence  was  dissipating,  disappearing  and  possibly  being 

contaminated”. 

In fact, once the scene had been made safe, the basic facts ascertained 

and  David  Bain  cared  for,  the  scene  was  secured  and  with  it  the 

evidence.

82 The plaintiff wrote:

“In three and a half hours not one useful thing was done to preserve 

evidence”.

In fact, the ambulance officer who attended the bodies was explicitly 

told  to  be  careful  and  no  one  entered  the  premises  without  being 

required to do so.

83 The plaintiff wrote:

“The investigation was seriously deficient”.  

In fact, the investigation was carried out in a satisfactory manner.

84 The plaintiff wrote:

“Officers attending the scene were in a state of shock”.  

This is untrue.

85 The plaintiff wrote:

“The  police  carelessly or  deliberately moved evidence  in  the  crime 

scene”.  

In fact, some evidence had to be moved in order to remove the bodies. 

This is unavoidable and is not a cause for criticism.

86 The plaintiff wrote:

“People had been through the house totally without supervision control 

or protective wear”.  
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This is a misrepresentation, since the first arrivals were simply police 

constables whose tasks were fluid, in that they did not know what they 

were  going to  encounter.   Once  the  scene  was  known,  then  it  was 

secured and supervised.

87 The plaintiff wrote:

“Inspector Soper made an early entry into the house”.  

This is incorrect.  Inspector Soper did not enter the house but set up 

guard outside.

88 The plaintiff wrote:

“Sergeant Weir should not have been involved at all personally in the 

search”.  In fact, as officer in charge, his duties were not confined to 

supervising others.

89 The plaintiff wrote:

 “Scene examination of Stephen's room was at 3pm on the first day of 

the enquiry”.  In fact, the scene examination began on the third day.

90 The plaintiff wrote:

“There was only a smidgen of Stephen's blood on David's shorts”.  

In fact, the blood stain was the size of a 20 or 50 cent piece (in 1997).

91 The plaintiff wrote:

“Arawa was dressed in track pants and top”.  

In fact, she wore a pink pyjama bottom and a dark green jersey.

92 The plaintiff wrote:

 “An early investigation of the bodies by the pathologist would have 

been more useful”.  

In fact, the bodies were already cool by the time the investigation got 

underway and the  merits  of  disturbing the crime scene to do urgent 
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human  pathology  tests  had  to  be  considered  against  the  cost  of 

disturbing critical evidence.

93 The plaintiff wrote:

“The jury were told that filming (of the crime scene) did not start until 

after 12.05”.

In fact, the jury were simply told that “[At] 12.05pm I [Milton Weir]  

went  into  the  house  with  Dr  Dempster,  his  assistant  and  another  

officer. Some video footage was taken inside the house”.  This does not 

preclude  the  possibility  that  video  footage  also  took  place  from 

10.45am onwards.

94 The plaintiff wrote:

“The sinister 15 minutes (delay between the end of David's paper run 

and the 111 call) may not be missing at all”.  

In fact, the plaintiff claimed that the police got the time of the 111 call 

wrong which is incorrect.

95 The plaintiff wrote:

 “The people responsible for bringing the evidence about the time of 

2.16 knew very well that it was false”.  

In fact, detective concerned did not give evidence knowing it was false.

96 The plaintiff wrote:

“David could not have been home to turn the computer on”.  

This  is  misleading because the exact  time David Bain arrived home 

cannot be confidently established.

97 The plaintiff wrote:

“Not  taking  gunpowder  residue  tests  was  a  serious  and  significant 

failure by the police”.  
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This is misleading. The only two people for whom this was relevant 

were David and Robin Bain.  David’s hands were swabbed and nothing 

was found.  He had washed his hands which diminished the likelihood 

of  finding  any  residue.   Robin’s  hands  were  tested  after  he  was 

delivered  to  the  mortuary.   Gunshot  residue  can  normally  only  be 

removed by physical means and since Robin was dead, any physical 

removal was limited.  

98 The plaintiff wrote:

“David  flicked  the  (washing  machine)  dial  around  to  about  2  or  3 

o'clock”. 

In fact, David stated that he placed the dial after the very start of the 

super wash cycle.  2 or 3 o’clock refers to much later in the cycle.

99 The plaintiff wrote:

“The police did not analyse the blood that was all over Robin”.  

In fact,  blood tests  were  done and the  only positive  results  were  of 

Robin’s blood.

100 The plaintiff quoted John Douglas,  a criminal profile expert to whom 

he showed a picture of Laniet’s corpse, saying:

“Whoever had the most reason to hate this girl is your likely killer”.  

The plaintiff failed to mention that Mr Douglas knew little about the 

case and had been approached by the plaintiff at the airport and that he 

was speaking in general terms.

101 The plaintiff wrote:

“David was unconscious for three minutes”.  

In fact, one officer thought that someone had said he was unconscious 

and recorded this impression in the notes but this was later shown to be 

incorrect.

102 The plaintiff wrote:

Second Amended Statement of Defence Parker  Purkiss.doc

-66



“The Defence came across Cottle's statement just weeks prior to trial 

time”.

In fact, the case files on Cottle were in the first disclosure documents 

provided by police.

103 In order to demonstrate that Laniet had an incestuous relationship with 

Robin Bain,  the plaintiff  described a witness  saying Laniet  had told 

her:

“I can't stand what Dad's doing to me anymore”. 

In fact, the witnesses said Laniet had told her she “couldn't live with 

him anymore," and "wanted to move back home”.  It is not even clear 

that she was referring to her father.

104 The plaintiff wrote:

“The diary along with many other items appears to have disappeared”.  

In  fact,  the  diary  remained  in  police  custody  until  returned  to  the 

trustees and was never lost.  There is no record of any other lost items.

105 The plaintiff wrote in an article in 2007:

“For if the Crown says that David was wearing the broken glasses until 

two  days  before  the  murders,  then  that  is  wrong.  David  was  not 

wearing glasses on the Friday, Saturday or Sunday before the murders 

after his were broken on the Thursday evening.”  

He does not mention that David Bain admitted to wearing his glasses to 

his  Aunt  during  the  weekend  and  that  he  watched  a  video  on  the 

Sunday night.

106 The plaintiff wrote in an article in 2007:

“The rifle had unidentifiable fingerprints all over it, proving it was not 

wiped and it  was I who discovered that  the bullet  that fatally killed 

Laniet had passed through a white cotton cloth. The fact the police did 
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not  notice  the  cloth  is  hardly  surprising  in  light  of  the  general 

incompetence of the investigation.”  

This  ignores  the  fact  that  early  analysis  showed  David  Bain’s 

fingerprints on the rifle, which even the plaintiff has admitted belonged 

to David Bain, though he has argued that they were from a previous 

hunting expedition.

107 In David and Goliath, the plaintiff wrote: “It is not my intention in this 

book or anywhere else to castigate, criticize or blame individuals”.  

However, the plaintiff repeatedly accused Milton Weir of perjury and 

the book David and Goliath is full of personal criticisms of his work.  

108 The plaintiff told the Listener in 2007:

“I  have  won  every battle.”   In  fact,  the  plaintiff  lost  two Court  of 

Appeal applications and pardon request.

109 The plaintiff has repeatedly and widely claimed that Robin Bain was 

committing  incest  with  at  least  one  of  his  daughters,  without 

mentioning the wide range of evidence that contradicts this claim. In 

fact, evidence suggests David Bain was committing incest with Laniet, 

but the plaintiff has never mentioned this.

MOTIVATION

110 On or about 4 June 2009, the plaintiff told the NZ Herald:

“Over time it  became a little  bit  blurred as to why I was doing it.  I 

wanted  the  fact  that  I was right  to be  proven.  There  was proving I 

wasn't the only one seeing Martians.”

111 On or about 14 December 2007 the plaintiff told the NZ Herald: “It's 

hard to say this without sounding arrogant but I know that I'm right. I 

don't think I could live with myself, knowing that I was right, if I had 

given up.”
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112 In his booklet “Innocent!” the plaintiff wrote:

“The  Golden  Key  campaign  to  which  this  book  is  integral,  is  the 

genesis of what one day will be a foundation whose aims will be:

• To explain the shortcomings of our criminal justice system

• To help the public understand their rights under the Crimes Act 

and the Bill of Rights.

• To put  forward proposals  for  reform in the Criminal  Justice 

System

• To represent the falsely accused and wrongly convicted.”

None of the above has been implemented two years after David Bain’s 

acquittal  and 10 years after it was written apart from that which has 

been applied to David Bain.

113 The plaintiff told the Listener magazine in 2007:

“People like winners, not losers, especially when it comes to money. If 

I  won,  I  would  be  able  to  expound  my  views  with  a  degree  of 

importance. People would listen. I would have the success to act as a 

mentor [to other crusaders] and to pull them along.”

And: 

“If we lose, the jury will be out on me. There’ll be those who admire 

and respect  me  and then  there’s  the  Establishment  that  will  say we 

were right all along and that Karam was a loose cannon.”

114 The plaintiff has generated a lot of media attention in his campaign in 

support of David Bain.  In many interviews he refers to himself a lot, 

rather than David Bain.

115 The plaintiff told the Listener magazine in 2007:

“The police have come at me again and again. They’ve tried to keep me 

down. But every time Joe Karam rises like a phoenix.”
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116 The plaintiff said the following to the Listener magazine in 2007, of 

John Kirwin, a former All Black who has fronted a media campaign to 

support people suffering from depression:

“I don’t think he’s putting his life out to help others. Where do we see 

examples  of  All  Blacks  stepping  outside  their  comfort  zone  with 

possibly a little bit of personal risk to do something that actually helps 

New Zealand society? We all think All Blacks are gods, so they must 

be great  leaders.  But  start  analysing it.  It’s  bloody dreadful  that  All 

Blacks don’t individually do more.” 

And:

“If they look at what I’m doing too closely,  all  it would do is force 

them to examine their conscience, which they wouldn’t really want to 

have to look at, because who are the All Blacks who have become such 

great  leaders?  Where  are  the  All  Blacks  who  have  stood  up  for 

anything that is actually really that admirable?”

117 When he talks about the Bain case, the plaintiff often refers back to 

himself and about finding evidence that is “good for me” rather than 

“good for David”.

NAZI COMPARISON

118 Hitler wrote extensively about propaganda in his book Mein Kampf and 

the  Nazi  organization  including  the  Gestapo  used  techniques  of 

propaganda in bending the German populace to its will.

119 The Innocent booklet, written by the plaintiff has many typical features 

of a propaganda document the use of cognitive dissonance, demonizing 

the  enemy,  disinformation,  glittering  generalities,  half-truths, 

obfuscation, oversimplification, red herrings, repetition, slogans, third 

party  technique,  thought-terminating  clichés,   and  unstated 

assumptions.

120 Many of the activities undertaken by the plaintiff in representing David 
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Bain are similar to those used by propagandists, including using all the 

techniques above in composing material  to present  to the public and 

promoting this material widely over a prolonged period in a sustained 

manner  in  as  many  media  avenues  as  possible  such  as  books, 

magazines, newspaper interviews and TV programmes.  In addition the 

plaintiff  has  attempted  to  manage  the  news  by  shutting  down 

detractors.

OBSESSION, CULT

121 In or  about  April  2007,  the plaintiff  told the  Listener  that  he  could 

understand why his friends had not been as loyal to him as his children: 

“It’s a lot to put up with … They’d say, ‘Do we invite Joe Karam for 

dinner?  Well,  if  you  want  a  row  during  the  second  course.’”   He 

admitted that the rows might have been as much his fault as anyone’s 

and  that  he  relegated  relationships,  and  everything  else,  to  second 

place. He said he needed all his energy to fight.”  The “rows” were all 

in relation to the Bain case.

122 The plaintiff’s campaign exhibited some of the attributes of a cult: a 

fervent  belief  in  David  Bain’s  innocence,  passionate  advocacy of  a 

cause, regular meetings and contacts with and between supporters,  a 

charismatic leader (the plaintiff) who toured to proselytise his beliefs, 

unwillingness  to  confront  evidence  that  undermined  their  beliefs,  a 

sense of being under siege, reference to texts containing unquestioned 

truths (the plaintiff’s books and pamphlet), and extreme behaviour by 

adherents.

123 The plaintiff told the Listener magazine in April 2007:

“I had to get up and fight the battle all over again by myself … None of 

my friends have stuck by me. None … One of the hardest things has 

been the loneliness. I’m the only bugger left. No one’s there to pat you 

on the back.”

124 The Plaintiff has been in frequent and regular contact with a group of 
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followers  in  matters  specifically  relating  to  the  current  legal 

proceedings.   Some exhibited  extreme and cult-like tendencies.  One 

person taking part in this group is Brian McDonald who has actively 

participated  in  promoting  the  plaintiff’s  cause  as  a  result  of  this 

association by sending threatening and unsolicited emails to the first 

defendant and associates of the first defendant (March to July 2010); 

writing derogatory remarks  on his  blog at  nostalgia-nz.blogspot.com 

about the first defendant and his associates (July 2010 to the present); 

accessing the private Facebook page many times under false pretences 

in order to copy entire discussions from it to post on his blog or pass 

onto the plaintiff (June to Dec 2010); and attempting to hack into or 

access under false pretences the Counterspin Website in order to obtain 

information that would help the Plaintiff (2011).]

125 The  plaintiff  has  made  friends  uncomfortable  by talking incessantly 

about the Bain case.

126 The plaintiff admitted to the Listener magazine in 2007 that:

“People think that I’ve had an obsession, which means that I’ve got so 

emotionally and every other way involved in this that I’m prepared to 

stop at nothing to try to get my belief believed by other people.”

127 The plaintiff has obsessive tendencies. From the age of 14 on, he kept 

meticulous records of all his games with the First XV: the venue, the 

teams, scores (half-time and fulltime), players and positions, tries and 

penalties (for and against), the conditions and a critical but fair, and 

always  optimistic,  commentary  on  their  performance,  including  his 

own.  Each page is  numbered:  on the  back page he has  included  an 

index.

128 The  plaintiff  worked  with  his  supporters  to  refute  and  defame  his 

detractors.

129 The plaintiff worked with his supporters to gather material published 

online about him to use in the current proceedings.
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KNOWS THE EVIDENCE

130 The plaintiff, as part of David Bain’s legal defence team, had access to 

all the evidence and the trial notes.

131 The plaintiff has been part of the David Bain defence team for more 

than a decade and has claimed to have read and studied all the evidence 

in the case.
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